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to pay the money. In the account rendered the plaintiff had given credit for
less than 820 per bale. There is no contradiction here in the testimony. It
is all on one side, a3 to the cotton being arranged with the insurauce office at
830 o bale. There was no evidence to imipeach the credibility of the defend-
ant’s withess; and it is not perceived how the jury conld have disregarded the
evidence, unless, under the instructions given, they found the verdict on the
personal knowledge of their own body. In this it scems the verdiet was de-
cidedly contrary to the evidence, on which ground the defendant ought to have
had a new trinl,

Judgment reversed.

Nors 100.—Campbell v. Wilson, 6 T., 379, '
Nors 10L~Weisinger ». Chisholm, 28 T\, 780; Ector v. Wiggins, 30 T, 55,

[24%0] DECORDOVA V. THE CITY OF GALVESTON.

\

The construeti~n of the terms  ex post facto laws.” “laws impairing the obligation of contracts,”
and “retrospective law ” examined and discussed. (Note 102.)

The term *retrospective,” in the bill of rights, was designed to embrace laws which are not
included in the description of ex post fueto laws or laws iinpairing the obligation of con-
tracts, but which destroy or impair vested rights or rights to do certain actions or possess
certain things, according to the laws of the land. (Note 103.)

Laws which affect the remedy merely are not within the scope of the inhibition against retro-
spective laws unless the remedy bo entirely taken away or be incumbered with conditions
that would render it useless or impracticable, There cannot be a vested right to any
particular remedy, nntil suit be commenced, at least.

IWhether ~tatties of limitations affect the remedy merely or pertain to the contract is not now
an open question,

The first seetion of the act of limitations of 1811 applies as well to contracts then existing as
to thowe subzequently made.

Where one perind of limitation or preseription takes the place of another, the principle of
computation is established in Gautier v. Franklin and llays v Cage. DBut quere when a
period of limitation or preseription is established where before there was none.

The facts that the notes were made by & municipal corporation, and that interest was made
payable somially, eannot affect the question of limitation; the notes being payable at a
certain time after date.. )y

Where interest is payable annnally and is not paid, quere whether the creditor is entitled to
interest upon interest. (Note 104.)

It seems that whore interest falls due before the principal. the statute of limitations does not
commence ranning againss the elaim for interest until the prineipal is due also, although
the creditor might have maintained his separate action for such interest.

Appeal from Galveston. This snib was institnted on the 28th of April, 1849,
on three promissory notes, & copy of oue of which is as follows

#8118.66. Taith of the city pledged. No.2I. Galveston city ten per eent.
stock., The corporation of the city of Galveston will pay Morcan Forest or
order, on the first day of January, 1842, one hundred and eighteen 66-100 dol~
lars in par funds, with interest on the same from the first day of Angnst, 1840,
until paid, at the rate of ten per cent. [4% 1] per annum ; the first paymens of
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interest to be made on the first day of January, 1841, and anuunally thereafter
until final liguidation, in accordance with au ordinance passed and approved
by the mayor and board of aldermen on the 276h day of August, 1840.

The two others were for the same amount and of the same tenor, except
the difference in numbers and the date of their maturity ; one being payable
on the 1st day of January, 1843, and the other on the 1st day of Jannary, 1844,
The defendant demurred and pleaded the statute of limitations, To the plea
of the statutc.of limitations the plaintiff demurred. Both demurrers were
overruled. . . ’

A jury was waived. T support of the issue on the facts, the plaintiff’ pro-
duced the original notes, and the notarial certificate of the demand and refusal
of payment on the 17th April, 1849, was admitted as proved. Iere the case
closed, and judgment was rendered in favor of the defeudant.

I A. & G. W. Paschal, for appellant. It will be seen that these contracts
bore date before the statute of limitations of 1841, under the first section of which
this plea was pleaded. (Aocts 1841, p. 163, scc. 1.) This was a remedial act, in-~
tended to operate prospectively, and not to affect contracts then in existence.
Such is understood to be the intention of the decisions of this court in giving
effect to the ten-year statute which existed prior to the act of 1841. (Gautier
v. Franklin, 1 Tex. R., 732; Carson ». Ralney, 2 Tex. R., 296; Ingram ». In-

.gram, 2 Tex. B., 590; Ennis and Reynolds ». Cocke, 2 L'ex. R., 592; Frosh
v. Swett, 2 Tex. R., 485; Coles ». Kelsey, Id., 541.) These contracts were exe-
cuted on the 27th day of Angust, 1840, at Galveston, when there was no law
of limitation in existence ; the ten-year statute of Spain having been repealed
by the common-law act of 1840, aud no new lawhaving been enacted natil the

. 9th February, 1841, (Gauticr v. Frauklin, 1 Tex. R., 740.) T'he old maxin
that the statute of limitations -affects the remedy merely and not the [4'7:2]
rights, that the law of the formum and not of the contract is to govern, has heen
a good deal modified of late years. The canse of action ou each of these notes
really accrued Dbefore the passage of the acl, because the first payment of in-
terest on each was to be made on the 1st day of January, 1841, The allowance
of the plea was therefore Lo give a retroactive effect to the law. And cowrts of
Justice have expressed the strongest disapprobation of retroactive legislation,
and will not give to a law a retroactive coustruction it it be suseeptible of any
other. (Cualder ». Bull, 8 Dall. R., 886; 1 Cond. R., 386; Dash ». Van Kleck,
7 Johns. R., 477.)

IT.Ihe fact that no demand was made until March, 1849, seems to us to take the
case oub of the statute. The debt was a seewrity given by a corporation, and
which- conld only be paid by proper officers. Xt was like a bank-note drawing
interest, but whicli nevertheless is never bavred by the statute of limitations.
Iuterest was stipulated for, but the cause of action did not acerue as to the
principal until demand. It would be a dangerous precedent to place the paper
of a corporation on the sane footing of the paper of individuals.

JIL. I the money was really in the hauds of the treasnrer of the city, he held
it in trust for the plaintiff, and a refusal to pay him, or an appropriation of the
money otherwise than to his use, was such a breach of trust and fraud as to
avoid the statute; for a trust or fraud avoids the statute of limitations. (6
Madd., 826; 2 B. & B., 275; R. & M., 255; Daug., 656; 2 B. & B., 73; Mass.
Turnpike Company ». Fields aud others, 3 Mass. R., 201; Sherwood v, Sufton,
((331"2111). R., 143; Croft v. Arthur, 8 Ds. L. C. R, 223; Lewis v. Stafford, 4 Bibb,
318. ’ .

Joseph & Howard, for appellee. The court correctly overruled the plaintifl’s
demurrer to the defendaut’s plea of the statute of limitation. It is true that as
the time of the making of these contracts or promissory notes there was no
stafute of limitation in foree; but prior to their matwrity one had been enacted
by the Congress of the Republic of Texas [A'FS] which is yet in force. (Acts
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of 1841, p. 163.) That statute, it is contended, applies to this cage. Statutes of
limitation affect the remedy only. (2 Bibb R., 207; 6 Wend. R., 4755 3 J. J.
Marsh R., G003 5 Pet. R., 4573 3 Id., 270; 3 Johns. R., 263; Gautier v,
Frauklin, 1 Tex. R., 732.) ’

HeMPIIILT, Cir. J.  The only guestion deemed material to discuss is whether
the action was barred by the statute of limitations approved 5th February,
1811,

The principal ground in support of the position that the action was not
barred is that the operation of the statute was prospective, and could not cou-
stitutionally aiiect contracts in existence at the time of its passage. The prom-

*is=ory notes were exeeuted in 1849, during the interval between the abolition

of the Spanish laws of preseription and the passage of the statute, and when
there were cousequently no laws of limitation in force. To the satisfactory
solution of the question whether the confract was aficeted by the subsequent
law of limitation we will consider—

1st. Whether, under the Coustitution of the Republic of Texas, any law of
limitation could, without a violation of the Counstitution, operate on contracts
previously made.

2d. Whether the first section of the statute extends as well to existing con-
tracts as to tho~¢ made subsequens to the passage of the statute. -

The Consticution of the Republie declares that ““no retrospective or ex post
Jacto law, or law impairing the obligation of contracts, shall be made,” (sce.
16, Dee. of Rights ;) and if the law, as applied to the cause of action, be within
the intent of the inhibition, it is null and inoperative. It is very elear that
the law does not come within the technical defiuition of an ex posé facto law,
which is limited to offenses, and declares an action indifferent in itself at the
time of its comniitment to be an offense. and punishes the person who has
commitled it. (1 Black., Com., 46; 8 Dallas R., 386.) Nor does it violate the
prohibition against laws which impair the obligation of contracts. A distine-
tion has always been taken [4'Y4] between the obligation of a contract and the
remedy for its enforecement ; and it has never been doubted but that the Legis-
lature may vary ¢ the nature and extent of the remedy, so that some substan-
tial remedy be i fact left.”” A State may at pleasurve regulate the modes of
procecding in its courts in relation to past contracts as well as future. It majy,
for exaiuple, shorten the period of time within which elaims shall be barred
Dy the statute of limitations, or exempt the necessary implements of agriculture,
or the tools of the meehanie, or articles of necessity in household furniture,
from execution,  “Regulations of this deseription have always been con-
sidered, in every eivilized community, as properly belonging to the remedy, to
be exercised or not by every sovereignty according to its own views of policy
and hamanity,” and as not impairing, the obligation of the contract. (Bron-
son ¢, Kinzie ¢t «l., 1 How. U. 8. R., 313.)

The question then arises whether the statute, as applied to past eontracts or
transactions, is retrospective within the meaning and intent of the constign-
tional prohibition. Fx post fuclo laws and such as impair the obligation of
contracts are retrospective 1 but there may be retrospective Iaws which are nog
necessavily en post fucto, or which do not impair the obligation of contracts;
and by the use of the term *““ retrospective *” cases were doubtless intended to
e incloded not within the purview of the two former classes of laws. In ag-
tempting to ascertain the intent of the convention, iu prohibiting retrospective
Taw=, we derive bnt little assistance from the literal meaning of the term ; for
thal i 1o more expressive of the intent of the prohibition thau is the literal
meaning of the terms ex posé fucto of the intention in prohibiting laws of the
latter elass, In Calder ». Bull, (8 Dallas 1., 886,) one of the earliest, if not
the first case in which it became necessary for the Supreme Court of the United
States to consider whether an act of a State Legislature was in violation of the
prohibition against ex post facto laws, it was deemed expedient to define fully
the meaning.of that provision in the Coustitution.
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¢ The prohibition,” says Judge Chase, ¢ that no State shall [4%5] pass any
ex post fuclo law necessarily requires some explanation ; for naked and with-
out some explanation it is unintelligible and meauns nothing. Literally it is
only that & law shall not be passed concerning and after the fact or thing done
or action committed. I would ask what fact, of what nature or kind, and by
whom doue? "That Charles the First, King of Bagland, was beheaded ; that
Oliver Cromwell was protector of England, &e.; are facts that have happened 5
but it would be nonsense to suppose that the States were prohibited from mak-
ing any law afler cither of these evenls, and with reference thereto. 'The
probibition in the letter is not (o pass any law concerning and after the fact,
but the plain and obvious meaning and intention of the prohibition is this: that
the Legislatures of the several States shall not pass laws afler a fact done by a
subject or citizen which shall have relation to such fact, and punish him for
having doneit.,”” Such laws as were considered ex posé facto laws within the
words and intent of the prohibition were then stated, and great reliance was
placed on the definitious of ex post fuclo laws as found in the Coustitutions of
several of the States.

The prohibition against the passage of retrospective laws appears to me
equally to require explanation with the inhibition against ex post fucto laws ;
for unless the meaning of the restriction is qualified by its object, and the ac-
ceptation in which it is to be received ean be thus shown, it either means noth-
ing morve than.is inclnded in the restriction against ex post facto laws, and
such as impair the obligation of contracts, or it has a lafitude of signification
which would embarrass legislation on existing or past rights and matters to
such an extent as to ereate Inextricable difficulties, and in Tact to demonstrate
that it was ineapable of practical application. A retrospective law literally
means a law which looks backwards or on things that are past; ovr if it be
taken to be the same as retroactive, it means to act on things that are past. If it
be understood in its literal meaning, without regard to the intent, [4'7€] then
all Iaws having an effect on past transactiong or matters, or by which the slightest
modification may be made of the remedy for the recovery of rights acerued or
the redress of wrongs done, are prohibited equally with those which divest
rights, impair the obligation of a contract, or make an act, innocent at the
time it was done, subsequently puiishable as an offense. If, for instauce, a
the accrual of a right or the breach of a contract, or even at the time of its
execution, no courts were organized or caapowered to afford a remedy, a sub-
sequent law organizing courts, defining their powers and jurizdiction, and
regulating their proceedings wounld, where the subject-matter of adjudication
originated in past transactions, be in a literal sense retrospective ; or, if convts
had been organized and their proceedings regnlated by law at the time of enter-
ing intg a contract, and the prohibition e understood literally, these regula-
tious must govern the proceedings when suit is brought, althongh they may
have been previously repealed and others substituted. The Legislature would
be deprived of “*all power of regulating the mode in which process shall be
issued and served, how the pleadings shall be filed, and at what term the jndg-
ment shall or may he entered ?” in reference to past causes of action. (Mr.
Justice Mel.ean’s opinion in Brouson ». Kinzie ¢f al., 1 How. R., 829.) If any
particular form of action had been preseribed by the Mexican system of juris-
prudence for the trial of title to lands, the action of tregpass for that purpose
could not be brought ou any title existing previously to the introduction of the
connnon law. The laws of preseription at the date of a contract could not be
abolished as applicable to such contract; nor could a new statute operate on
the contract, though made expresily applicable. -

In attempting to ascertain thedintent of the prehibition, we can derive ma-
terial assistance from the examination of the Constitutions of other States, in
which similar vestrietions are to be found, and from the decisions of the en-
lightened tribunals by which such provisions have heen considered and ex-
pounded.
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The Constitution of Tennessee containg an inhibition similar to our own
agaiust retros peetive laws; and it has been held that under this prohibition
a new or additional remedy may be provided for a just right already in being,
and which would be lost without such provision. Deeds not registered in
time may, upon this ground. be admitted to registration by a new act of the
Tegiclature. (2 Yerg. R., 1255 Id., 260.) An act of the Tegislature author-
izing Dbills in equity 1o be filed to defeat usurious contracts applies to contracts
entered into and judgments obtained before its enactment as well as after,
aud is not a retrozpeefive law in the sense in which the Constitution prohibits
the passage of such laws, as i6 does not create a right, but merely regulates the
remedy. (7 Humph. R., 180.) The Constitution of New ITampshire declares
that *retrospective laws are highly injurious, oppressive, gad unjust.  No such
laws, therefore, shlould be made, cither for the decixion of civil causes or the
punishment of ofienses.””  And it was held in Merrill 9. Sherburne (1 N.H. R.,
199) that a statute purporting to grant a new trial in a civil cause after a final
Judgment was retrospeetive and therefore void. In 8 N. H. R., 481, it wag
stated that the restrictive clanse of the Coustitution, in application to civil
cages, was intended to prohibit the making of any law prescribing new rules
for the decision of existing causes, so as to change the ground of action or the
nature of the defense; and that an act of the Legislature repealing a statnte of
Timitations is, with respect Lo all actions pending at the time of the repeal and
which are barred by the statnte, a retrospective Jaw for the trial of a civil cause,
repugnant to the Coustitution, and wholly inoperative. In Clark v. Clark (10
N. IL R., 880) the prineiple was extended to the protection of existing causes
of action or rights of defense, thongh no legal proceeding or suit had been insti-
tuted at the passage of a statute; and as the prohibition hud becu repeatedly
presented to the court, and their opinion as to its trne construction is of the
highest authority, a portion of it will be cited, in which their views are given

1" as to the extent [4'78] of the inhibition and the character of the laws which are

; operation if it affect an existing eause of action or an existing right of defense,
or are not within its scope and intention: ¢ A law may be retrospective in its
by taking away or abrogating a perfect existing right, although no suit or legal
procecding then exists.  Of course it is not intended to deny the right of the
Legislature to vary the mode of enforeing a remedy, or to provide for the more
effdctual security of existing rights, or to'pass laws which change existing rules
under which rights would be acguired by lapse of a certain period of time, part
of which has already passed.

The statute of limitations may be changed by an extension of the time or by
an entire repeal, and affeet existing causes of action which, by the existing
laws, would soon be barred. In such cases the right of action is perfect, and
no right of defense has acerued from the time alveady elapsed; but if a right
has become vested and perfeet, a law whicl afterwards annuls or takes it away
is retrospective.”

In the case of The Society v. Wheeler ¢t al., (2 Gall. R., 103,) which was a
suit commeneed in 1807 for the recovery of lands in New Hampshire, a claim
way =0t up by the defendants for the value of improvements, nnder a statute
passed in 1803, which allowed tenants who had been in possession for six years,
under a gupposed legal title, a sum equal to the increased valne of the land,
It was held that the statate of 1803, if applied to the cage, would be a retro-
spective law for the deeision of a civil cause; and it was stated by Mr. Justice
Story that, on principle, every statute which takes away or impairs vested
rights acquired under existing laws, or creages a new obligation, or imposes a
new duty, or attaches a new disability, in relation to transactions or considera~
tions already past, must be deemed retrospective.

In Calder ». Bull (8 Dall R., 391) it is said by Judge Chase that every law
which takes away or impairs rights vested agrecably to existing laws is retro-
spective, and is generally unjust and may be opposed ; and it is a good gencral
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rule that a law should have no refrospeet. Bub there are cases in which the
laws may justly, and for the benefit of the community and also of individ-
uals, relate to a time antecedent to the tiure of their commencement ; as stat-
utes of oblivion or of pardon. Every law that is to have an operation before
the making thereof, as to commence at an antecedent time, or to save thine
from the statute of limitations, or to exense acts which were unlawfal and he-
fore committed, or the like, is retrospeetive; but such laws may be proper or
necessary, as the case may be. .

It was decided by the Supreme Court of the Republic that a law which in-
fringes a vested right by retrospective action, is void under the Coustitution.
{Dallam, 517.)

In the case of Merrill v. Sherburne ¢f al., 1 N. I R., 213,) to which we
have previously referred. it was maintained that legislative-acts are not within
the prohibition against retrospective laws unless they operate on the interests
of individunals or private corporations; nor are they within them when in an
implied or oxpress manner the parties affected have consented (o their passage ;
and instances are eited in which sueh consent is actually given or may be pre-
sumed, Nor can acts of the Legislature be opposed to those fundamental
axioms of legislation unless they impair rights which are vested, beeanse most
civil rights are derived from publie laws; and if, before the rights hecome
vested in pavticular individuals, the convenience of the State produces amend-
ments or repeals of those laws, those individuals have no cause of complaint.
The power that anthorizes or proposes to give may always revoke before an
‘interest is perfected in the douee.

The cases to which reference has been made, and the opinions of the courts
in expounding this constitutional inhibition, will serve to illustrate the inten-
tion of the convention in imposing the restriction. Laws are deemed retrospec-
tive and within the constitutional prohibition which by retrospective operation
destroy or impair vested rights or rights to “ do certain actions or possess certain
things, according to the [48@] laws of the land,’’ (3 Dall. R., 349.) but laws
which aflfect the remedy merely are not within the scope of the inhibition
unless the remedy be taken away altogether or incumbered with conditions
that would render it useless or impracticable to pursne it. (Bronsonwv. MeKin-
zie, 1 Tlow. R., 815.) Or, if the provisions regulating the remedy be so -
reasonable as to amount to a denial of right, as, for instance, if a statute of
limitations applied to existing canses barred all remedy or did not ailord a
reasonable period for their prosecution. or if an attempt were made by law,
cither by implication or expressly, to revive causes of action alveady barred,
such legislation wonld he retrospective within the intent of the prohibition,
and would therefore be wholly inoperative.

There eanunot, in the nature of things, be a vested right to the remedy which
-existed at the date of a coutract; or, in other words, the mode, times, and
manner of prosecuting suits must e lefs to the regulation of the legixlative au-
thority. If a remedy Torned a part of the eontract. it should fellow it into a
foreign conntry, and be prosceuted in the form of action preseribed by the lex
loci constructus at its date; and this although a different forn may be allosed
where the suit is instituted, or there be no forms of action permitted or recog-
nized by law.

That statutes of limitations are remedial in their character has been decided
in the cases of Gautier v. Franklin (1 Tex. R., 736) and Ilays ». Cage, (2 Tex.
R..) and this cannot be considered an open question. As forming a part of the
remedy, they may be modified or changed, hut under the restrictions expressed
in a former part of this opinion’; and statutes abolishing the times of limita-
tions or establishing new terms of preseription are not in violation of the Cou-
stitution, and it is only on the inadmissible principle that a remedy forms a part
of the contract that its modification would be retrospective within the intent

~of the inhibition.

I proceed to examine whether the {irst section of the statute [481 of lim-

240




ATUSTIN, 1849. 481-482

DeCordova v. City of Galveston.

itations extended as well to contracts then existing as to those subsequently
made.

This point can scarcely be considered as opetr for argument. The only dif-
ference of opiuion that has becn entertained as to the applicability of the stat-
ute to past rights and transactions is whether the time which had clapsed
under an old law of preseription should be computed, in refercuce to its effect
under that law, in ascertaining the tite in which the bar would be complete
under the new law of preser 1pt10n or whether this should be disregarded, and
the time ecomputed as if the cause ot action hal acerned on the da.y the statute
went into operation.  We have determined that the time which had elapsed
previous to the passage of the statute should not be disregarded; and the only
difference between this and former causes is that the contract was made when
there was no law of limitation in foree, though the cause of the action did not
acerue until after the passage of the qmtme

It will not be n(‘cesqarv to determine what should be the rule of computation,
under a statute of limitations, on » cause of action acer ning before the adoption
of the statute and when no law of limitatiou was in force. If, on principles of
equity, presumptions were permitted to supply the place of }_)OSltIV& law, and a
cousiderable period had elapsed after the acernal of the cause of action and
before the passage of a statute, it would seem that the same role should be
applied ax iu cases where time had run during the continuance of a former law
of preseription. The rules fixing the time for the commencement of actions,
'whether on causes aceruing before or after the pussage of a statute, should
always be clearly defined and positively prescribed by law. As little latitnde
should be left as possible to constructions for on no subject within the range
of jurlsprudence have eourts differed more widely from themselves and from
cach other than on questious arising on statutes of limitation. No room
hould be left for evasion of the statitte or supplying its deficiencics, on the
oronnd that caises cognizable in equity are not within [482] the intent of the
tatute, or on any like grounds; and the exeeptions which are to be made (o
he operation of the statute should e specitied and defined by the legislative
vill, and not intrusted to the uncertain powers of construction. (10 Gill &
obn. R., 3165 2 MeMull. R., 843 8 ITam, 1., 298.)

The fact that the notes were made hy a corporation cannot operate io the
defeat of the statute, The notes beciune due at fixed periods, and a cause of
ction acerned on cach at the date of its maturity. The fact that interest was
ayable annually cannot affeet the question, The interest might have, per-
1aps, been recovered in a separate suit; or if the aetion had becn brought
efore the har of the statute, the pLuutllt would have been entitled to anuial
rents and to interest upon the Interest in computing the amount to be recovered.
In a late case deelded in Vermont, (19 Verni, R., 4067,) on a note due in four
rears from date, with interest pay able anunally, it was held, on & guestion
whether the stalute commenced running from the maturity of the note or the
weerual of the fivst installment of interest, thal the plaintiffs might have insti-
utcd a suit for the recovery of a year’s mtoro\t bus they were 0ot bound to do
3 that the statute did not begin to run upon the demand until the principal
ec:mm payable; andd that the acerning interest was not separated from the
brineipal (Ivmamdsz and eonsequently Lh(, statute of limitations does not run
pou it until the priveipal is barred by the statute. For some judicious and
triking views on the snbject of refrospective laws, see Davis v. Minor (1 ITow,
Miss, L., 133) aud Coueh v, MeKee, (1 Engl. Ark. R., 491.)
Al We are of opinion that there is no error in the judgment of the court below,

\,\

nd it is ordered that the same be affirmed.

Judgment affirmed.

Nore 102.—~Sherwood v. Fleming, 25 T. Supp., 408.

Nors W—Donder v, Orawford, 33 T, £70; Rivers v, ‘\Vaﬂhmgton ‘34 T., 267; Moseley v. Liee,
7 1., 4795 Benticls o Franklm, 38 T, 4.)8 Wood ». Welder, 4271, 4

Note 104.—And1ewsv Hoxie, 5 T, 171 Lewis . Paschal, .57 T, 31u
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