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Byrne v. Love.

ByrneE. F. v. James Love and others.

See this case for a guardianshipdiscussion of by under the Statutes of thisnature,
State.

guardianThe of the as under our overpower thefather, by nature, Statute, per-
assignableson and estate of his minor notis deed without confirmationchild, by

the Court.by County
illegitimate ageIt seems that after an child attains the of seven the fatheryears,

;has guardianshipan claim with the to the andequal mother, where the pro-
of the child is derived from the wouldperty that turn the scale infather, his

objections, weight,favor, unless counter-balanced of sufficient to theby contrary.

fromAppeal Galveston. This suit was brought in the name
of Edward F. an ofByrne, infant ofyearsten age, hisby
mother, calling herself his natural andguardian next friend, to
recover from the defendants, of a lotpossession of ground in

Galveston,the of andcity for itsdamages occupancy.
The thatpetition alleged said Edward was the son of Wm.

0. 0.and Ann Wm. 0.Byrne that in the; Byrne, 1838,year
marriedlawfullywas to one Jane Heatherington, who was still

and from whom he had never beenliving, thatdivorced; in
Ann,he married said1839 waswho wholly ignorant of the

Itfirst title to themarriage. alleged Edward,inpremises
Love,virtue of a deed from the defendant whichby was an-

to the but thatnexed defendants claimedpetition; possession
of the under some color titlepremises pretended of from the
said Wm. and0. that the defendant LoveByrne ; claimed the

to thereceive rents and denied suchright profits ; orright any
Love;control theover W. B. or0.property by charged that

W. B. had0. abandoned Edward and togone foreign parts,
and that he and Love were an re-insolvent; prayed injunction

of rent to orstraining any thepayment Byrne Love; alleged
$450,■annualrent to be worth and that defendants had occu-
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the1848 recover; propertyit since toprayedFebruary,pied
and for relief.damagesand general

theJudge injunction.The granted
oath,underThe defendants answered

was the naturalA that Ann 0. Byrne guar-1st. plea denying
lawfuldian, and that Wm. C. was father andByrnealleging

Edward, andof that suit shouldprayingguardiannatural
not brought.as properlyabate

A demurrer.2d.
the title of Edward to theThe answer admitted pro-3d.

ofhe was the son Wm. C. and Ann C. Byrne,admittedperty ;
their their ofmarriage ; ignorance anyand admitted alleged
Jane andwith strictHeatherington, required proofmarriage

to admitted Wm.it;to be allowedit, disproveand prayedof
State, deniedthe limits of the butresidence beyondC. Byrne’s

he had made no forand denied thatinsolvency, provisionMs
mean,s him,to or had abandonedEdward, or had no support

1850, Wm. C.that to January, ByrneThey priorMm. allege
theand control over property,of exercisingin possessionbeing

Edward, Smith rented thethe defendantas of his sonas well
1850,from 1styearsMm for three of January,fromproperty

a to bevalue,) year$50full(its expendeda year, yearlyat $300
and remain-the theproperty,and onimprovementsin repairs

Love for the use andto over to the defendantpaidbe$250ing
Edward, to an between saidaccording arrangementofbenefit

of theadmit Smith’s possession pro-and Love. TheyByrne
intime, he has $150and thatallege placedthatsinceperty

the remain-and Loveon the saidproperty paidimprovements
- for was bythe sued purchasedthatThey allege propertyder.

Byrne,the funds of saidsaid Love withByrneWm. C. ofsaid
Edward, theagainstforin order to make a provisionthatand

business, conveyhe said Love tocausedof mercantileaccidents
athusthat the wasto said Edward; propertythe property

he was theEdward, and thatB. to Ms sonWm. C.fromgift
fora divorceof furtherThey allegefather Edward.lawful
be-the Ann C. Byrneon ofand other causes partadultery
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her andtween her husband Wm. C. and the de-Byrne, plead
cree. further that in the latterThey of 1849allege part said

California,Wm. C. B. to remove todetermined to better his
that he then had sole andcharge control offortunes; Edward

and as natural andhis was inproperty, guardian, ofreceipt its
rents and andprofits, without contestany dispute or as to the

of that in order toguardianship Edward; for theprovide ed-
ucation and of Edward, which herearing believed could be

California,better done in this than incountry he requested
said to Edward,Love take makeof him acharge member of
his tillfor and educate himfamily,provide he became 21 years
of age, take of said topossession property belonging Edward,
and receive its inrents and order to theprofits provide means
therefor, and deliver the to saidup Edward whenproperty he be-

21came thatyears of Love consented this,said toage; after the
B.,solicitations of Wm. C.repeated said thebelieving interests

of beEdward would thereby promoted. Reference is then
made to an article of to foragreement theprovide above ob-
jects, executed Wm. 0. B. Love,between said and 1st,January
1850, answer,which is made of the andpart they thatallege

Love became entitled to thethereby possession and control of
Eward,said and bound to for his educationprovide and main-

tenance, and also entitled to the andpossession,rents ofprofits
said to theproperty, subject of rentagreement to said Smith;

$300,—notthat its value is aboutyearly more than toenough
for and educate him in theprovide manner desired hisby

father, and intended said thatby said Love hadLove; re-
Edward,ofceived the made himcharge a member of his fam-

school,him at a suitable and inily, allplaced respects provided
him in the same manner as son Love,for the of said few yearsa

older, alland that he had in thethings performed, obligations
of but that not aftersaid the said Ann C.agreement; long

andhad obtained ofByrne unlawfully fraudulently possession
Edward, and conveyedsaid him from Gal-clandestinely away

veston, ever secretlyand has andsince detained himforcibly
return thatand refused to said Love has made ex-him; every
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Mm,in Ms toertion recover but haspower been prevented by
Ann;the of saidacts that he intends to recover him andfully

in all to perform the covenants of his Lovethings agreement.
that Ann C. be made a and that on theByrneprays party,

toshe be decreed return the said him inhearing Edward to
thatCourt,a to be fixed the or in defaultby dayGalveston by

a im-she be attached for and fine andcontempt compelled by
to its Love further that theobey decree. chargesprisonment

Annof said for want of and virtue is suchchastitycharacter
not be toshould under circumstancespermitted anythat she

either of his or his and thatperson prayshave charge property,
event said Edward be in thisin the entitled to any judgment

fromsuit, the same be secured into her handsgoing subjector
The defendants hadher control. thatspecially deny theyto

Wm. C. thenotice that was not naturalany Byrne guardian
the of he heldauthorized to control whichproperty pos-and

session.
abatement,to the in but the de-The demurred pleaplaintiff

thethe but on the ofCourt;was overruled by hearingmurrer
ordered to answer further. The mattersweredefendantsplea,

Court,submitted to the awere all waivingand factlawof
and dismissed thethe injunctiondissolvedand the Courtjury,

theit that Wm. C. law-Byrne,and because appearedpetition,
Edward, thehad saidofguardian placedand naturalful father

andin thein controversy possessiontheand propertyEdward
derivedLove, bythe wasand said propertyof saidcontrol

father, it decreed that said Love'swasfrom hisEdwardsaid
andsaid Edward theand control ofto the possessionright

tenconfirmed,and that said Love should withinbeproperty
a approvedthe Court bond withthe Clerk offile withdays

S6000, ofthe Chief Justice Galvestontoin the sum ofsecurity,
office, for the per-in conditionedhisand successorsCounty

Wm.saidin the betweenagreementhis obligationsformance of
thereceivehimself, that said Love should notandB. andC.

propertymanner interfere with saidor in anyand profitsrents
re-Love shouldand that saidexecuted;wasbonduntil said
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Justice,whenever the inport required Chief accordanceby
with the andof the law thatprovisions guardians ;respecting

Annsaid C. to LoveByrne should restore said Edward said
within two months after the of and execu-rendition the decree

of bond,tion the on of for con-pain being againstproceeded
tempt.

The deed from itto Love that whereas wasByrne stipulated
estimated that the rents of thethe not exceedwouldproperty
necessary expenses of the and educationchild’s maintenance
the said Love should thenot be either toto accountrequired
said Wm. or to0. the said Edward.

P. McGreal and deedHah,W. The ofG. for appellant.
and sale of the madebargain of bythe infantproperty plaintiff,

his father to Love, until 21 isyearsthe atarrivesplaintiff
369;Wilson,void. R.(2 129, McCord,1 & Hardw­Nott135; ­

ick’s R. 183­ 9 R.; Yerger’s 463.)
The Statute children,thegives of the theirminorcustody

estates,education and to the lawful father butliving ;while
is a trust,this personal the transfersell,which father cannot

or assign.

P.W. forBallinger, the lawfulappellees. Byrne being
andfather natural Edward,ofguardian and himhaving given

the I maintain that hepremises, was entitled to theirlawfully
controlcustody, and administration Edward’sduring minority,

“ ”and could lawfully them in andplace the controlpossession
of Love.

Authorities have been ascited to father na-that theprove
tural guardian thepossessed no such Commonbyauthority
Law, but his ofauthority was hisconfined to thesolely person
child. of theThese authorities are The rightinapplicable.
father is claimed, Law,not the the Statute.by byCommon but

“ ”The the es-Statute ofgives to the fatherexpressly custody
of children, takingtates his andwithout bond security,giving

oath,the or has beenan the estateunlessreturning inventory,
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Mostto than thegiven parent.the child some other personby
Love.byEdwardthis not toundeniably, givenestate was

case,The a purchase byStatute thisjustseems to contemplate
to child ;the thefather from a and conveyancethird person

is in sub-and father where itit of thetherecognizes right
of another.him,stance a is not thegift giftfrom or

hold, managetofather thelaw, then, rightThe to thegives
tomanagementand trusts thatadminister this property, and.

him to be subjectdiscretion, requiringMs withoutaffection and
Court, makeor tothe of the Countyto and orderssupervision

Iit. doCourt, withor settlementto theany Countyreport
a orin leasemakingfathernot contend that the of theact

benotmaythe child’s minoritytransfer of the duringpremises
was'fraudu-of the partiesinto and if the intentionenquired ;

toas is calculatedlent, ifor there be such gross improvidence
admit thatchild, I readilyof thedo to the interestgreat injury

void.or agreementa Court declare his contractwould
hold, disposelease orBut his toauthority manage,general

theand en-the isminority unquestionable,of duringproperty
in faith andbe,will was the transaction goodquiry always

fraud, it an act of improvidencewithout and further was gross
?to the the childas interests' of

that the agreementit is counselBut contended by plaintiff’s
thatdraughtsmanunder the(evidently bydrawn the impression

andthe title was Wm. to be a sale can-in 0. Byrne) purports
else,not be that a haveconstrued into and sale wouldanything

been in is in.void. of an interestEvery propertyconveyance
instrument is evi-some sense a that but thisinterest;sale of

and use of theintended to thedently convey only possession
a of theIt is not saleproperty Edward’sduring minority.

itself.property
ifand equity,the well of constructionBy known principle

than he couldto a interesthadByrne purported convey greater
ofas a conveyanceit would havelawfully convey, operated
10v. Hempstead,interest as he could transfer. (Lawsuch

”“­Deed­Root,1 210­ U. Dig.23­ Martin S.;Conn. v.; Sterling,
704.)
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I have no hesitation in that thereliance holdmy Court will
that there is in thatnothing which it believes fraud-agreement
ulent or improvident, or not within the Wm. C.ofpower

to contract.Byrne
If at future timeany the annual value of the shouldproperty

be increased,greatly Love,or if instead of theapplying pro­
ceeds education,to his thorough would(which not be completed
until he was about 21,) should at an toearly Edwardage put

himself,maintaining and not aid him the thewith ofproceeds
then, theproperty, become orarrangement may improvident,

rather will violated,be and will be within the control of the
.Chancellor­

Hemphill, Ch. J. We will first consider whether Wm. C.
onByrne, the thatsupposition he is the lawful father of the

plaintiff, could make such transfer of the of theguardianship
person and of the as thatproperty in theplaintiff contemplated
deed from the said Love,to JamesByrne one of the defendants.

The transfer underwas aevidently that themisapprehension
title of the in theByrne,wasproperty grantor, and not in the

but material,this is not inplaintiff; very as it wouldequity
be asregarded effectual to whateverconvey interest or control
the had theover and ingrantor property; theconsidering

Wm. transfer,of C. to thispower Byrne make we will regard
the in thetransaction favorableaspect most to its validity,
viz: on the thesupposition that which theproperty plaintiff
now was himclaims derived to from hisoriginally by gift
father, the Wm. C.said and that theByrne, consideration of

the saidof was advanced from thepurchase property funds of
father, and notthe from those of the plaintiff.

fact, father,Such the the as natural wasbeing guardian, by
fromthe Statute bond and and fromexempted giving security,

an of the But with thisreturning inventory property. provi-
favor,in his hesion was authorized to the ofassign custody

the and absolute control theover of theperson, property plain-
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anage,tiff of withyearsthe latter arrived at twenty-oneuntil
theforaccountabilitythe fromofexpress assigneeexemption

?authorityof the to or whateverproceeds any personproperty
of theIn our extent of the authorityinto theinvestigation

minor child, under the Statuteparent as natural of hisguardian
theof doctrines of1848, aid from thewe cannot derive much
thenature, fromCommon onLaw the ofsubject guardians by
tofact extended onlythat at CommonLaw such guardianship

the to theit extends alsounder the Statuteperson, whereas
itward, nearlyin its extent moreestate of the and therefore

theand underresembles in that willbyguardianship socage
the natureII.,Statute of the 12 than guardianship byCharles

as known to the CommonLaw.
nature, inBut whether bynone of these guardianships,

Chambers, in treatisewill,or were hissocage, by assignable.
Infants,on viz: the onestates that this(p. 56,) guardianship,
nature,by exceptis not and that no guardianship,assignable;

is citesthat in for this heformerly chivalry, andassignable ;
Mellish, Swanton,Villa Real v. sustains(2 which536,) fully

the v. 4 Bro.doctrine. 9 Mod. 40­(Reynolds Lady Tyneham, ;
P. 177.) in unlikeC. 302; Vaughan Guardianship socage,

Lawnature,that of at Common extended not to theonly per­
son, ward,but to of the bealso the estate and italthough may

State, there held insaid in this no landsbeingnot to exist
it almost that nextand there could bebeing impossiblesocage,

inherit,of yetkin who could not as it bears a strik­properly
nature,the in ofbyresemblance to the extenting guardianship

theits into ofwe examine itsauthority, may question assign-­
that was deemed a per­and we find suchability ; guardianship

and nottrust, not succession devisablesonal transmissible by
Chambers, TheKent, 59.)or reasonassignable. 223;(2

notChambers, was assignablesuchgiven by why guardianship
in­for theis, whollysuch wasthat the interest of guardianship

that theandfor the guardian’s profit,fant’s benefit and not
doc­the contraryto have heldancient authorities which seem

times, referringof laterthe decisionstrine, bywere answered
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Tomlin, Dict.Plowden, Guardian.)88,Co. Litt. 273;to Bn.;
andboth property,to personwill extendsGuardianship by

deed, willbut also a trust is not assignable bybeing personal
v. The ofor otherwise. CountessEyre(Chambers, p. 65;

&Gibb,2 R. WhiteP. Wms. 103­ 172­Shaftesbury, Equity ;;
114.)Tudor’s Cases, 2, 2,Vol.Leading pt. p.

The either deedwasguardianship by chivalry assignable, by
or invested,and on the death of the his execu-parol, guardian,
tors, because such more for the benefit of thewasguardianship

ward,guardian than for the of the the infant notprofit being-
land,entitled to an account for the of his which wereprofits

taken emolument,the for his to aby own bare-guardian subject
402,maintenance for the infant. 403.)Bac.(3

If the deed in this case was a mere under the-­appointment,
usual of the defendantresponsibility, Love as a substitute for
the father in his officeof it would seem that inguardianship,

act,reason there could be no insurmountable toobjection such
father,there be in Themaywhatever law. at Com­perhaps

Law,mon and under the Statute of the 12certainly Charles-­
II., and under our Statutes 1848,of 1840 and of can by will

a for his minor child. Art.appoint guardian (Hart. Dig. 1572.)
And here I remark that under the 1840,Act ofmay the sur­

mother was also authorized toviving appoint such guardian.
The theomission of mother in the Act of 1848 was un­perhaps

not,Ifintentional. it was a backward,step towards the rigor
Law, mothers,of the Common under which as a general rule,,

could have but little herandproperty, exclusion from the ap­
of a would bepointment butguardian acomparatively slight-­

code,increase of the incident to that onhardships the rights-­
of married women.

But this in ourpassing by anomaly system on marital rights,,
and to the of the father in therecurring power nomination of

it would seem that thereguardians, though be some rea-might
in that he theson the as has ofposition power appointment by

will, so he should have it deed wouldby which in Msoperate
time,life it that no such is vested in himyet appears power

by law.
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1848, is thegiventhe Act of no express authorityUnder
deed, such powerand thoughfather to constitute-a guardian by

was tes-II.,the the deedwas vested of Charlesby yetStatute
nature, Act of eighteenin its and the deed under thetamentary

But ifhundred and be so considered.wouldforty probably
ifState, and thethe Statute of in force in thisCharles was

if mentioned inAct of 1840 was not and the deedrepealed,
those Statutes but before thetestamentary,was not operative

contains,the instrument in this case-death of thegrantor, yet
and which are withconditionsprovisions incompatible law;

we haveif the father had the whichenlarged powersand sup-
wouldthe condition of from account notexemptionposed, yet

the and if thebe within of such existedpowers ; grantscope
all,at it would be not on the terms theagreed upon by parties,

conditions, would it bybut on other which be attached to* law.
before,As said there was a at themisapprehension drawing

deed, this,■of in that the tothis wasproperty supposed belong
father,the in fact had vestedto whereas itByrne, previously

father,in the Had the been in theplaintiff. property although
he tonot have had the non-might power assign away during

child,of hethe entire the hisperson yet mightofage custody
trustee,the withhave vested in the defendant as anproperty

havefrom and this would been•express exemption account;
valid, forso tender is the of the Court thealthough regard

infants,of a case where was to bethat inrights ap-property
son,at ofdiscretion to the education a withoutplied liability

account,to it held far the control of theyet subjectwas so to
Court, as to itauthorize it to the amount whichprescribe

692;•deemedfit for the Jac.son’seducation. (Chambers, 354.)
son,But this hadthe of the the father nobeing property

trustee, infantto transfer so as the fromit to a to barpower
true,an account. It is the of the originalthat on supposition

father, he wasderivation of the from the notby giftproperty
in his natural to give bond;ascompelled capacity guardian,

Hebut this does to account.not him fromexempt liability
and of hisnot would held to a return actsmight not be strict
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withsuch estate. The Court be satisfiedin relation to would
de-thusfair ofadministration thereasonablyany property

bond, inventoryorbut still an from securityrived exemption;
from ac-with or to anequivalentis identical exemptionnot

theThe of a fromtrustee orexemptioncounting. guardian
heldto account for the rents and isobligation profits, generally

for hisin law to a of them the trusteeto be toequivalent gift
a conse-emolument. Where such(Chambers, 692.)own

intended, deed, itas this is either Statute byorquence by
be im-be in Itunequivocalshould terms. cannotexpressed

a mere andfrom bondplied by exemption security.
account,If father himself be histhe liable to most clearly

cannot be from such Theliability. guar-assignee exempted
dian his last will can claim no suchbyappointed exemption,

Statute,either on or the for thisgeneral principles by express-
him and And if the fatherto bondly requires give security.

cannot relieve a whom he has willby toguardian authority
from such most he can confer no suchappoint, liability, clearly

deed,on his an whichexemption appointee by appointment
seems to have no infoundation or law. Chambersauthority
in on executors,his treatise infants thatsays, trus-guardians,
tees, dead,and if alltheir and whorepresentatives persons

in infants,stand a confidential relation aretowards liable to
Courts,account to them of the for theirby means management

of the property.
to account is so a ofLiability consequence guar-necessary

that a cannot do act for which he canguardiandianship, any
“render no account. The author continues: It doessame

“ trustee, ex-that,not seem in anypossible any way, guardian,
“ ecutoiyor ofother in such on behalfperson acting capacity,
“ Court,infants, can be from the of thejurisdictionexempted
“ in this words which are construedbyrespect, except express
^ 604,to mean a 605.)to the trustee.”gift (Chambers, p.

actingThere is no a and a fatherdoubt guardian, especially
control,nature,as in theguardian authorityhasby very ample
that heand education of hismanagement, children;rearing
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their landsmay lease until his death until arrive at theor they
of heage that them for under themajority ; may yearsplace

andsuperintendence others,control of and act iswhere such
not so to infant to the ofinjurious the as require interposition

Court,the it cannot bybe either the infant ordisputed, by
others. All this he do in with hismay perfect consistency

ofright and hisguardianship, ultimate for theliability proceeds
of the minor’s this ab-But is different from anproperty. very
solute transfer his overof of and all controlright guardianship,

seen,the This,person and estate of the minor. as we have is
Reallaw,to and in the in Villaof the Courtcontrary language

v. Mellish, it stillsuch deed no but(2 Swanston,) right,passes
remains in the minorThe deed in this case thegrantor. places
in de-the theand ofcontrolpossession, charge, guardianship

Love,fendant iswho to have the entire and exclusivepossession,
Edward, withoutand of the saidcharge, controlguardianship

to in-authorityor in other orany right anyauthority person
with, will,the action andterfere orapprove, modifyprevent

Love, to his judgmentownmanagement accordingof the said
and the saiddiscretion, and the control ofand said possession

the arrives at the ofuntil minor ageare to continueEdward
the of the per-a transfer of custodyThis istwenty-one years.

of the andreservation, and the transfer profitsanyson without
absolute, defendantis thethe equallyofproceeds property

oraccounting beingto themauthorized receive withoutbeing
Wil-hereafter to the saidthe same at timeanyforresponsible

orto otherany personthe Edward orliam C. or saidByrne
that thetherefor, of the beingthe intention partiesauthority

were to compensateand its proceedsof theuse said property
of theand educationmaintenanceLove for histhe defendant

taken bywere to beof the premisesand the proceedsplaintiff,
futureto anysubjectwithout beingsaid Love absolutely,the

This isthereof.or any partaccount for the sameorliability
bothofofrenunciation guardianshipanda completeassignment
andtoit is therefore obnoxiousandthe and property,person

the law.void under
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asin the father or other guardian,There are cases which
words, renounce hismay guardian­acts as hisbyhisbywell

thethe infant or receivesare where parentbut theseship ;
Thus,in favor of another.such renunciationbybenefitsome

pro­or other doners have orbequeathed giventestatorswhere
condition, or that theyon expressed implied,to infantsperty

dif­the and control of personsbe under managementshould
inIf,and natural suchfrom their legitimate guardians.ferent

or other has orcase, impliedlythe father guardian expressly
those guar­on will or the Court will appointacted such gift,

out, the orthe donor and father otherdians whom has pointed
at a time an bene­cannot future disturb arrangementguardian

Jacob, Bacon,255­infant. 303­ 1 540­ficial to the (Ambler, ; ; ;
Chambers, 44, 45, 180-1-2-3.)

is however different from those in whichveryThis case such
has been maderenunciation effectual theagainst legitimate

What be the this Wm.effect of deed on C.mightguardian.
iffather, aside,the he were to have it set it isclaimingByrne,

In theto discuss. Villanot case of Real v.necessary Mellish,
Swanston, the533,) both the mother and infants petitioned(2

toshould be restored the Thethat she guardianship. Chan­
set orrefused to the deed asideassignmentcellor on the peti­

mother, but did so on that of thetion of the infants. But in
infant andcase the is the itcomplainant,this is his rights,
deed, which are before us foras the decision.against

are of that the deed fromwhole we Wm.opiniontheUpon
father, Love, defendant,the is void,to JamestheByrne,C.

can claim no under therightsaid defendant same.and that the
the these was not inpartiesBut act of conformityalthough

with intentionallaw, anycannot bethey charged wrongwith
the faultsmaythe Whatever be orplaintiff.the ofon rights

he be with theWm. C. cannotByrne, chargedmisfortunes of
manifested, andabundantlyThisaffection. iswant of parental

thisdoubtless, he ar-influence, that proposeditsit was under
and promotewould best protectthe one whichasrangement,

child, almost forcedof his whom circumstancesthe interests
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abandon,him. to and as one which would most se-effectually
his influences,cure under andbeing brought up withsalutary

religion;in literature,a due education morals and thereand
is as little doubt that Col. Love was actuated by generous

and honorable infeelings afterimpulses, so-accepting, urgent
licitations, this of the The ofguardianship plaintiff. fact his

the withoutreceiving to account cannot sub-property liability
him toject trust,The duties of the inany imputation. the

maintenance andrearing, minor,education of the were both
onerous and and the of theresponsible, didproceeds property
not exceed the amount for these atnecessary leastpurposes,
the inconsiderable,excesswas and the defendant as a manvery

habits,of careless business and one who from the evidence
would not to make thebe most out of thelikely property,

andbe refuse take him-might very tounwilling properly upon
self the theadministration of in on theproperty question prin-

of aciples strict account for and sus-receipts expenditures,
pended over his head for fifteen or sixteen withperhaps years,

to ofliability loss vouchers and to of andrejection charges
or Heexpenditures unnecessary injudicious. veryas bemight

inconveniences,to tohimself the andunwilling expose danger
risk from such a trust. But theinduced of a fatherby appeals

Mr.placed under the circumstances of hepeculiar Byrne, might
in theyield his consent to receive the son into his actfamily,

father,of his and for all the incident to theplace expenses pro-
tection, son,and education of his to takerearing, clothing agree

thethe of this ofproceeds property by way compensation,
under would notchances that the his managementbeing profits

a and whileexceed fair allowance for his services expenditures,
lessbe muchthere was a thatquite they mightprobability

a fairthan allowance.
law,valid inis notthe partiesThe betweenarrangement

thethe finest and mostconsistent with feelingsbut is quite
honorable motives in both parties.

in in the as-main this causequestionI have considered the
and to his underrightsmost favorable to the defendantpect
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father,the Win. C. The hasByrne. onopinion proceeded the
father,that was the lawful thatassumption Byrne the property

was derived him andfrom not funds of thepurchased by plain-
tiff, itand has been seen that even under these circumstances
the deed cannot be sustained. It will therefore not be neces-

to examinesary particularly whether theByrne was lawful
father or that is whether the ofnot; fact his withmarriage
Jane to that with AnnHeartherington previous C. theByrne,
mother of wasplaintiff, sufficiently norproven, whether the

in him,was fact derived from and ifproperty so whether it
was from his own or the funds of the I am in-community.

however,clined to the that theopinion, introduced,evidence
excluded,without the aid of that which was athough raising

was sufficientstrong suspicion, ofscarcely the mar-proof prior
Butriage. whether not,married orpreviously the fact of his

father of the isbeing plaintiff unquestionable. If the plaintiff
were that iswholly illegitimate, outbegotten of matrimony,
that would not of thenecessity give to the moth-guardianship
er. After asuch child attains the of sevenage theyears, father
has an claim with the motherequal to the andguardianship ;
where the fact is that the of the childproperty is derived from

father,the that would turn the scale in his favor, unless coun-
terbalanced of sufficientby objections toweight the contrary.

Law,Where under the in aSpanish putative thematrimony,
wife at the time herof marriage was of aignorant mar-prior

husband,on the of herriage shepart would have claim supe-
rior the fact,to husband. In under law,that his natural and
paternal underrights such circumstances are almost wholly

I allude to thisdisregarded. asprovision, some reference had
been inmade to it the of counsel.argument

If the inby case,decree this the District Court would be re-
quired to to theproceed aofappointment for theguaudian

weplaintiff, would discuss some of these atquestions some
andlength, somegive instructions theregulating action of the

Court in the ofappointment such guardian, and particularly
the circumstances under which a Court of would inter-Equity
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mother,even a father or infere and theirsupersede legitimate
of when this be for themight necessaryoffice guardian, protec-

infor histion of the infant or education sound moralsproper
member,him andso as to make a useful preventand religion,

ahim from nuisance to the community.becoming
inBut left thethese considerations will be first thetoplace

Court, thethe ansubjectdiscretion of when ofCounty appoint-
isof for the before that tri-broughtment guardian plaintiff

bunal.
ordered, and decreed that theIt is of theadjudged judgment

reversed, ordered,and it is furtherCourt be adjudged.District
the deed William Cummins•and decreed that between Byrne.

Love the otherpart,one and James of datepart, bearingof the
one thousandday January, eightthe thirtieth of hundred and
in be,the this case the isas found in record and samefifty,

void,and and theto be null that samewhollydeclaredhereby
effect,aside and be of no andand is set declared toherebybe

and thedo recover of from said appelleesthat the appellant
described,lot land in his petitionthe or of withparcel together

thereon, and andhis mesnedamages profitsthe improvements
a be called for thatbe to in thejury purpose,to assessed by

assessmant, a andunder such liberaljustDistrict Court;.said
made to said for incurredis to be Love any expensesallowance

Mm in thein the and bestowed education andcare trouble by
aand that in accordanceof said appellant; judgment■support

in afterbe entered said District Court such assess-herewith
ment, and a writ issue fromand execution of suchpossession

ordered,it is further andadjudgedAndCourt accordingly.
incause the said District Courtthat the said proceed■decreed

his next friend untilsaidbyin the name of the said appellant,
for thea saidguardian appellant bythe of properappointment

thereof, that suchand guar-Court having jurisdictionProbate
and to prosecutecontinuemay appeardian when appointed

a personsaid thatin the name of appellant; proper:said cause
Court,the District who shallas saidbyreceiverbe appointed

inthe question,into premisesand take Ms possessionreceive
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and shall also receive all the and mensedamages re-profits
covered, and all rents accrued or from the ofaccruing said lot
land and theimprovements case,of theduring saidpendency
to be andmanaged out under thepaid order of saidkept, Dis-

Court,trict for the and education of saidsupport appellant,
firstsuch receiver into forbonds theentering proper perform-

ance of the duties of his office and that on the of; termination
said and thecause of a for saidguardianappointment appellant

Court,the Probate suchby shall receive fromguardian said
hands,inreceiver the balance his and shall also receive all

ormonies accrued from the rent of said ofaccruing lot land
and until he beimprovements, may discharged by said Probate
Court, be andto out underkept, managed paid the orders of
such Probate the andCourt for education ofsupport said ap-

as be thepellant saidmay necessary ; guardian entering into
bonds, and to saidproper accounting Probate Court when re-

ordered,And it is furtherquired. andadjudged decreed that
aforesaid,the said friendhis nextappellant by recover from

the said his costs in this causeappelles incurred.
ordered,It is and decreed thatadjudged the judgment of the

District Court be reversed and the cause remanded for further
in accordance with theproceedings opinion of the Court.

Reversed and remanded.
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