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STEPHENSEN et al. v. WOOD et al.
No. 1423—5677.

Commission of Appeals of Texas, Section A.
Jan, 21, 1931.

Levy & Levy, of Galveston, for appellants,

Robert YLee Bobbitt, formerly Atty. Gen.,,
and Jack Blalock, formerly Asst. Atty. Gen.,

CRITZ, J.

B P. Stephensén, on behalf of himself and
all other licensed fishermen in Galveston

‘county, Tex., filed this suit in the district court

of such county against A. I. Wood, chairman,
and all other members of the game, fish and
oyster commission of Texas, and against cer-
tain other officers of this state, to restrain the
enforcement of article 941, Penal Code of Tex-
as 1925, as amended by S. B. No. 88, chapter
119, Acts Regular Session of the Morty-First
Legislature known as the “Holbrook Bill”
(Vernon’s Ann. P. C. art. 941). The district
court entered a temporary restraining order
which was continued in force until January, -
1930, when the case wag submitted on the ap-
plication for temporary injunction. On such
date the trial court entered an order dissolv-
ing the temporary restraining order, and re-
fusing the temporary injunction. Stephen-
sen appealed to the Court of Civil Appeals at
Galveston, which court, in an opinion by Jus-
tice Lane, affirmed the judgment of the dis-
triet court in so far as such judgment dis-
solves the temporary injunction restraining
the enforcement of that part of the statute
above named which prohibits the catching of
fish in the waters described in the statute by
the means therein prohibited; but reversed
and rendered that part of the judgment of the
trial court which dissolves the temporary in-
junction restraining the enforcement of the
provisions of the statute, prohibiting the pos-
sesgion of seineg, nets, and trawls on the wa-
ters therein named.

On motion for rehearing by Stephensen, the
Court of Civil Appeals has certified to the
Supreme Court the following question: “Is
the act attacked by appellants, Art. 941, a lo-
cal or special law as those terms are used in
sections 56 and 57 of article 3 of our State
Constitution.” .

‘From the question certified it is seen that
Stephensen contends that the act in question
is unconstitutional and void, because it is a
local or special law within the meaning of see-
tions 56 and 57 of article 3, supra, and was -
passed without the publication of the notice
provided for in section 57. It is admitted that
notice was not published or otherwise given.

The statute in question, .omitting formal
and immaterial parts, reads as follows:

“‘Article 941. It shall be unlawful for any
person to place, set, use or drag any seine, net
or other device for catching fish and shrimp
other than the ordinary pole and line, casting
rod and reel, artificial bait, trot line, set line,
or cast net or minnow seine of not more than
twenty feet in' length for catching bait, or
have in his possession any seine, net or trawl
without a permit issued by the Game, Hish
and Oyster Commissioners or by his author-
ized deputy in or on any of the waters of any
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of the bays, streams, bayous, or canals of
Orange, Jefferson, Chambers, Harris, Galves-
ton and Brazoria Counties, or in or on any of
the inland waters, streams, lakes, bayous or
canals of Matagorda County, or within or on
the waters of Agua Dulce Creek, Oso Creek,
Shamrock Cove, Nueces Bay, Ingleside Cove;
Red Tish Cove, Shoal Bay, Mud Flats, Shal-
low Bay, which are more clearly defined as
beginning at the South West end of “Red Fish
Cove,” thence South on a line intersecting
Corpus Christi Channel, and all the waters
lying from this line, the said Channel, and
between Xarbor Island and the Mainland to
Aransas Bay; all of Aransas Bay between
Tort Aransas and Corpus Christi Bayou and
lying between Harbor Island and Mud Is-
land; Copano Bay, Mission Bay in Refugio
County, PPuerto Bay, St. Charles Bay, Hynes
Bay, Contec Lake, Powderhorn Lake, Oyster
Lake; Sabine Pass, leading from Sabine
Lake to the Gulf of Mexico; San Luis Pass,
leading from Galveston West Bay to the Gulf
of Mexico: Turtle Bay; Brown’s Cedar
Pass; Mitchell’s Cut, Pass Cavallo, leading
from Matagorda Bay to the Gulf of Mexico;
Cedar Bayou, leading- from Mesquite Bay to
the Gulf of Mexico; North Pass or St. Jo
Pass; Aransas Pass, leading from Aransas
Bay to the Gulf of Mexico; Corpus Christi
Pass, leading from Corpus Christi Bay to the
Gulf of Mexico; Brazos Santiago Yass, lead-
ing from the lower Laguna Madre to the G,ulf
of Mexico, or the pass on the north of T.aguna
Madre, leading into Corpus Christi Bay,
which pass shall be defined as beginning one-
fourth of a mile southwest of Yeat Island and
running from said point to Flour Bluff in
Nueces County, or in or on the waters within
one mile of the passes herein mentioned, con-
necting the bays and tidal waters of this State
with the Gulf of Mexico or in -or on or within
a mile of any other such passes, or within the
waters of any pass, stream or canal leading
from one body of Texas bay or coastal waters
into another body of such waters; providing
that nothing in this article shall prevent the
use of spear or gig and light for the purpose
-of taking flounders.

“‘Sec. 1a. Provided that it shall be unlaw-
ful for any person to drag any seing, or use
any drag seine, 'or shrimp trawl for catching
"fish or shrimp, or to take or cat¢h fish or
shrimp with any device other than with the
ordinary pole and line, casting rod, rod and
reel, artificial bait, trot line, set line, or cast
net, or minnow seine of not more than twenty
feet in length for catching bait, or to use a
set net, trammel net or strike net, the meshes
of which shall not be less than one and one-
half inches from knot to knot, in any of the
tidal bays, streams, bayous, lakes, lagoons, or

inlets, or parts of such tidal waters of this’

State not mentioned in Section 1 hereof.

“‘Sec. 1b. Provided that shrimp trawls
may be used for taking shrimp in Matagorda
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Bay, San Antonio Bay or that part of Aransas
Bay and all that part of Corpus Christi Bay
not mentioned in Section 1.

“‘Sec. 1e. Provided that it shall be unlaw-
ful to attach to any set net, strike net or tram-
mel net used in any of the waters of any of
the tidal bays, streams, bayous, lakes, lagoons,
or inlets of this State, any cork line or lead
line of a size greater than one-fourth inch in
diameter.

“‘Sec. 1d. Provided that it shall be un-
lawful to take any shrimp from any of the
waters of this State of less length than five
and one-half inches; provided that fifteen per
cent of any cargo .of shrimp may be of less
size.

‘‘Sec. 1e. Provided that it shall be unlaw-
ful for any person to take, or have in his pos-
session in this State, any speckled sea trout of
less length than twelve inches, any red fish-of
less length than twelve inches, or of greater
length than thirty-two inches, or any drum of
less length than eight inches or greater length
than twenty inches, any flounder of less
length than twelve inches, or any sheephead
of less Iéngth than eight inches.

“‘Sec. 1f. Any person who shall vielate
any of the provisions of this Article shall be
deemed guilty of a misdemeanor, and on first
conviction shall be fined in a sum of not less
than twenty-five ($25) dollars nor more than
one hundred ($100) dollars; and on second or
more convictions shall he fined in a sum of not
less than one hundred ($100) dollars nor more
than two hundred ($200) dollars and his fish-
erman’s license or dealer’s license or both
shall be automatically canceled and he shall
not be entitled to receive another fisherman’s
license or dealer’s license for one year from
the date of his conviction; and provided that
the Game, Fish and Oyster Commissioner of
Texas or his deputy shall have the power and
right to seize and hold nets, seines or other
tackle in his possession as evidence until after
the trial of defendant and no suit shall be
maintained against him therefor.’

The constitutional provisions which Ste-
phensen contends were not complied with in
the passage of the above statute read as fol-
lows:

“Sec. 56. The legislature shall not, except
as otherwise provided in this constitution.
pass any local or special law, authorizing:
(Here follows a number of subjects.)

“And in all other cases where a general law
can be made applicable, no local or special
law shall be enacted; provided, that nothing
herein contained shall be construed to pro-
hibit the legislature from passing special laws
for the preservation of the game and fish of
this State in certain localities.

“Sec. 57. No local or special law shall be
passed, unless notice of the intention to apply
therefor shall have been published in the lo-
cality where the matter or thing to be affected
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may be situated, which notice shall state the
substance of the contemplated law, and shall
be published at least thirty days prior to the
introduction into the legislature of such bill
and in the manner to be provided by law.
The evidence of such notice having been pub-
lished shall be exhibited in the legislature
before such act shall be passed.”

Il The fish in the streams and coastal
waters of Texas are the property of the state,
and no person has any vested property right
therein. Turthermore, the preservation of
the wild game life of the state, including the
fish in its streams and coastal waters, is a
matter in which the people generally over the
state are interested. It follows that the leg-
islation here under attack is of general public
coneern. :

. 1t seems to be contended by Stephen-
sen that the instant law is local or special
within the meaning of the above-quoted pro-
visions of our state Constitution because its
enforcement is restricted to a particular lo-
cality, and does not include all coastal waters.
This contention is utterly untenable. It is
the scttled law in this state that a statute is
not local or special within the meaning of
sections 56 and 57 of article 3 of our state

Constitution, even though its enforcement be.

restricted to a particular loeality, if persons
or things throughout the state are affected
thereby, or if it operates upon a subject in
which the people at large are interested.
Clark v. inley, 98 Tex. 171, 54 8. W. 343, 345 ;
Reed v. Rogan, 94 Tex. 177, 59 S. W. 255, 257 ;
Logan v. State, 54 Tex. Cr. R, 74, 111 8. W:
1028, 1029. The mere fact that the statute
only operates in certain counties of the state
does not malke it a local or special law. Like-
wise the mere fact that this law only operates
in the coastal waters of certain counties, and
does not operate in the coastal waters of other
counties, does not make it a local or special
law.

In Clark v. Binley, supra, our Supreme
Court, speaking through Judge Gaines, held:

“The act in question is general in its terms
and in its operation, save in certain specified
counties, and can with no propriety be termed
a local or special law.” ,

TFurther in the same opinion it is held:

“And again it is held that a statute, al-
though its enforcement be restricted to a fixed
locality, is not local in its character if persons
or things throughout the state be atfected by
it. Williams v. People, 24 N. Y. 405; Healey
v, Dudley, 5 Lans, [N, Y.] 115.”

In Reed v. Rogan, supra, our Supreme
Court, again speaking through Judge ‘Gaines,
expressly approved the holding in Clark v.
Finley, and further held:

“This brings us to the second question, is it
a local law, within the meaning of section 56
of article 3 of the constitution? Iocal it isin
the sense that it applies to the lands of the

state situate in a particular locality. But, in
our opinion, it is not local within the meaning
of the'term as used in our constitution. The
question as to what constitutes a local law in
the latter sense came before us at the last
term of this court, and it was there held that
the act of 1897, restricting the compensation
of certain officers in a designated class of
counties in the state, and commonly known as
the ‘Fee Bill,” was not a local law. Clark v.
Finley, 93 Tex. 173, 54 S. W. 343. The effect
of that decision was the holding that the mere
fact that a law was made to operate upon cer-
tain counties of the state, and was not opera-
tive as to others, did not make it either a lo-
cal or special law; and it seems to us that
the point there decided is decisive of the ques-
tion now under consideration. While the de-
termination of the counties in which the law
should have effect depended upon the popula-
tion of the respective counties of the state, it
was distinctly as local in its operation as the
provision the validity of which is now in-
volved in this suit. It has been well said that
‘g law is not local that operates upon a sub-
ject in which the people at large are interest-
ed.’ Healey v. Dudley, 5 Lans. [N. Y.] 115.
The sales of the school lands of the state may
be a matter of especial importance to the peo-
ple who reside in the localities where they are
situate. They are none the less a matter of
interest to the people in general and to the
state itself. Not only is the schodl fund of
which the lands are a part a matter of public
interest, but also the provision in question
confers upon every citizen of the state who is
capable of contracting, and who may comply
with its conditions, the right to lease or pur-
chase the lands therein designated. The en-
actment is not arbitrary. The fact that it is
made to operate in a certain locality only
grows out of its subject-matter. The subject-
matter being lands, the legisiation, in order
to be provident, must be made to apply in
some localities, and not in others, unless, per-
chance, there were school lands in every lo-
cality ir} the state, and all were of a uniform
quality and character. But in fact our school
lands differ greatly in quality, have been
classified by law, and are marketable in vary-
ing degrees. To say that the legislature can-
not provide different conditions for the sale
of the lands in one locality from those pro-
vided in another, except by a law passed un-
der the cwonstitutional restrictions as to local
legislation, would be to say that it could not
authorize a sale or make other disposition of °
the landed property owned by it in its capital
city without giving notice of the intention to
apply for the passage of the law, as is provid-
ed in section 57 of article 8 of the constitution.
In such a case, who is to give the notice? The
simple solution of the question is that the peo-

" ple of the state—its public—are interested in

the property of the state, and that a law
which provides for its sale is a general and
public law. If the law is valid, then it is




clear that under its provisions the relator has
no right either to purchase or lease the lands
which were already under lease to the re-
spondent Slaughter. The writ of mandamus
is therefore refused.”

In Logan v. State, supra, our Court of Crim-
inal Appeals announced the same rule as the
Supreme Court, and held:

“In the case of State v. Corson, 67 N. J.
Law, 178, 50 A. 780, it was held that ‘a stat-
ute is not special or local, within the meaning
of the Constitution, merely because it pro-
hibits the doing of a thing in a particular lo-
cality, but is general if it applies equally to
all citizens and deals with a matter of general
concern.’ See, also, Doughty v. Conover, 42
N, J. Law, 193.”

Under the above authorities we hold that
the act in question is a general and not a lo-
cal or special law within the meaning of sec-
tions 56 and 57 of article 8 of our state Consti-
tution. The statute operates upon a subject-
matter in which the people at large are inter-
ested; it applies with equal force to all per-
.sons everywhere; and the fact that it only
operates in certain localities grows out of the
subject-matter. To say that the Legislature
cannot enact laws to protect the fish along a
certain part of the coast line of the state be-
cause such a law would be local -or special
would be to say that all such regulations must
apply to every part of the state. A regulation

protecting fish in the coastal waters which is’

made to apply to the entire state would be an
idle and useless thing, as most of our counties
have no coast line at all. - Also the protection
of fish and their spawning grounds along any
part or all of the coast line of the state is a
matter of general public interest. ¥or the
reasons stated, we hold this to be a general
- law. ;

We recommend that the question certified

be answered “No.”

CURETON, C. 7.

The opinion of the Commission of Appeals
answering the certified question is adopted
and ordered certified.

ROYAL INDEMNITY CO. et al. v. NORTH
TEXAS NAT. BANK et al.

Motions Nos. 9100, 9102, 9092; No. [323-5426.
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C. L. Black and Black & Graves, all of
Austin, Saner, Saner & Jack, Turner, Rodgers
& Winn, R. L. Stennis, and Wallace, Taylor &
Vickrey, all of Dallas, for plaintiffs in error.

Thomas, Storey & Grady, and Touchstone,
Wight, Gormley & Price, all of Dallas, for
defendants in error.

CRITZ, J.

This case is now before us on motions for
rehearing filed by North Texas National
Bank, Southwest National Bank, and Amer-
ican Surety Company of New York.

‘We have read and carefully considered all
of said motions and arguments submitted
therewith, but still adhere to all holdings of
law expresS§éd in our original opinion [25
S.W.(2d) 822]. However, we have concluded
on further examination of the record, as
pointed out in the motions of the two banks,
that no purpose can be served by remanding
any part of this cause to the distriet court
for a new trial.

',l:he record conclusively shows that Spang-
ler never increased the amount of his em-
bezzlement after May 14, 1925, the date on
which Southwest National Bank ceased to
do business. Had Spangler’s shortage been
discovered on that date, the Southwest Na-
tional Bank would have been the loser of
that amount, and the North Texas National
Bank, its successor, would never have been
involved in this controversy at all. The of-
ficers of these two banks being ignorant of
these defalcations consummated a contract
by which, among other things, the North Tex-
as National Bank took over the assets of the
Southwest National Bank, and assumed its
liabilities, except to its stockholders. When
the Southwest National Bank closed its doors
on May 14, 1925, it was indebted to several
of its depositors in the total sum of $38,571.-
28, being the amount Spangler had received
from such depositors without giving them
credit upon the books of the Southwest Na-
tional Bank. In other words, by reason of
Spangler’s embezzlement, the Southwest Na-
tional Bank owed to its depositors ‘$38,571.28
more than its books reflected. When the






