470 N

“‘Given my hand and seal of office this the
28th day of September A. D. 1928,
“ ‘L. E. Junell,
“[Seal.]
“‘Notary Public Wichita County, Texas.’

“To the introduction of the affidavit tle de-
fendant Morgan objected on. the following
grounds:

“That it was an -ex-parte statement made
by a party adverse to Bmory Morgan—not
made in his presence and made by a witness
introduced on behalf of the plaintiffs and was
hearsay as to defendant, Emory- Morgan and
wag an attempt by the plaintiff to impeach
his own witness and that the witness had tes-
tified in person fully on both direct and cross-
examination as to the facts therein contained.

“On a former day the majority of this court
sustained appellant’s assignment of error to
the introduction of Freeland’s afidavit-and
reversed and remanded the cause for another
trial, * * * fThe majority concluded that
plaintiff could not introduce the aflidavit even
for impeachment purposes since the witness
had given no testimony on the witness stand
which disproved plaintiff’s case. Xis testl-
mony, which was often repeated, to the effect
that he did not remember whether or not he
had told Morgan of the prior lien at the time
the second mortgage was given was negative
in its character, and did not tend to refute
plaintiff’s allegation of actual notice to Mor-
gan of the prior mortgage. The rest of Free-
land@’s testimony was favorable to the plain-
tiff. Although Freeland was a defendant in
the case, yet in the opinion of the majority he
was not a hostile witness to plaintiff’s suit
and not interested in the issue between the
two lien holders, since he had suffered de-
fault judgments in favor of both. Justice
Buck dissented from that holding; it being
his opinion that the assignment should be
overruled and the judgment of the trial court
affirmed. * * *

“Stringer has filed a motion for rehearing
which is pending in this court and has also
made application for a certification of the
case to the Supreme Court by reason of the
different conclusions reached and noted above.
The motion to certify has been granted, and
we now here certify to your Honors, the ques-
tion whether or not the assignment of error to
the introduction of the affidavit of Freeland
should be sustained or overruled. * * #®7

- The affidavit in question is, of course,
incompetent to prove the truth of the state-
ments contained therein; no contention to the
contrary is urged. But counsel for Stringer
insist that said statements are admissible in
evidence, in Stringer’s behalf, for impeach-
ment purposes. As a rule, where a party is
surprised by the testimony of a witness call-
ed by him, he is entitled to impeach the wit-

ness by showing statements made by the lat-
ter at another time, which are contradictory
of his testimony given in the pending trial.
The rule, however, is not without limitation.
The testimony thus sought to be discredited
must be such as disproves, in some degree,
the case of the party by whom the witness is
called. It is not enough that the witness
simply disappoints the expectations of suchk
party, by failing to give testimony as bene-
ficial as was expected. Champ v. Common-
wealth, 2 Mcte. (Ky.) 17, 74 Am. Dec. 388;
Moore v. R. R. Co., 59 Miss. 243 ; Hull v. State,

. 93 Ind. 128; People v. Jacobs, 49 Cal. 386;

Force v. Martin, 122 Mass. 5; Culpepper v.
State, 4 OXl. Cr. 103, 111 P. 679, 31 L. R. A.
(N. 8.) 1166, 140 Am. St. Rep 668; 28 R. C. L.
p. 646.

Il When the testimony of Freeland is
subjected to the above test, no occasion for
impeachment is discovered. TFreeland was
called by Stringer to testify to the fact that
Morgan, at the time the second lien was given,
knew of the first lien. Hven though his testi-
mony be taken as sufficient to raise this fact
issue, and as to this we express no opinion,
the most besides, that can be said of his tes- '
timony, is that it is not as definite, in re-
spect to the fact sought to be proved, as
Stringer expected it to be. The affidavit was
incompetent to supply this deficiency.

The agsignment of error to the introduction
of the affidavit should bave been sustained,
and we recommend that the certified question
be so answered.

CURETON, C. J.

The opinion of.the Commission of Appeals
in answering the certified questions is adopt-
ed and ordered certified.
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CRITZ, J.

This is an original mandamus proceeding
filed by the city of Fort Worth, Tex., a city
duly and legally incorporated under and by
virtue of the laws of the state of Texas, and
operating as a home-rule city, with a popula-
tion of more than 15,000 inhabitants, and by
certain officers of said city against the Attor-
ney General of this state to compel the ap-
proval of certain “special improvement bonds
or certificates” issued by the city of Fort
Worth under the provisions of chapter 43, p.
32, General Laws 4th Called Session 41st
Legislature, 1930 (Vernon’s Ann. Civ. St. art.
835b).

The Attorney General has declined to ap-
prove such bonds, and contends that the act
attempting to authorize the issuance of same
is unconstitutional and void for several rea-
sons. We deem it only necessary to discuss
one of such reasons.

The Attorney General contends that
the act-in question is in contravention of see-
tion 56 of article 8 of our state Constitution
in that same seeks to regulate the affairs of
a city and seeks to change the charter of an
incorporated city by a local law.

The caption of the act in question reads as
follows: “An Act providing that certain cities
having the population requirements set forth
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herein may acquire and own special assess-
ment certificates issued in connection with
street improvements, that such cities may
pledge and impound said certificates as the
basis for the issuance of special improvement
bonds subject to the limitations and provi-
sions of this Act; providing for use of funds
from the.sale of such bonds; providing that
such bonds shall not he reckoned in determin-
ing charter, Constitutional or Statutory bond
limitations and shail not constitute indebted-
ness of the city contemplated under certain
provisions of the Constitution; prescribing
Statutory duties imposed on such cities when
such bonds are issued; providing for the ex-
amination and approval of such bonds by the
Attorney General, and for their registration
by the Comptroller; and declaring an emer-
gency.”

Section 1 of the act (Vernon’s Ann. Civ. St.
art. 835b, § 1) in question reads as follows:
“Section 1. Cities in the State of Texas hav-
ing not legs than 106,000 inhabitants and
not more than 110,000 inhabitants, according
to the United States Census of 1920, may pro-
ceed in accordance with the provisions here-
of, independently of and without reference
to any other applicable law or charter pro-
vision, present or future, which, however,
shall remain in force as altenative (alterna-
tive) methods. The terms ‘city’, ‘such city’,
‘said city’, and the plurals thereof, ghall
mean a city or cities included under the pro-
visions of this Act.”

Section 56 of article 3 of our state Consti-
tution, so far as applicable to this case, reads
as follows: "’

“Sec. 56. The Legislature shall not, ex-
cept as otherwise provided in this Constitu-
tion, pass any local or special law, author-
izing: * * %

“Regulating the affairs of counties, cities,
towns, wards -or school districts. * * *

“Incorporating cities, towns or villages, or
changing their charters.” - R

It will be noted that section 1 of the ack
confines its application absolutely to cities
which, according to the United States censug
of 1920, contain not less than 106,000 and not
more than 110,000 inhabitants, An examina-
tion of the census referred to discloses that
the city of Fort Worth, Tex., is absolutely
the only city in the state of Texas that has
a population coming within the provisions of
this act. Purthermore, the act is so construct-
ed that it is absolutely impossible for any
other city in the state to ever be included
within the terms or under the provisions of
the act. It is therefore our opinion that this
act is confined in its application to the city
of Fort Worth only, just as clearly, and just
as effectively as if the stipulation with refer-
ence to population had been omitted and the
name “Fort Worth” written therein in its
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stead. The Constitution in plain and simple
terms prohibits the enactment of any local
or special law regulating the affairs of cities,
or changing their charters. It cannot be de-
nied that this law does have reference to reg-
ulating the affairs of cities. If it is a local
or special law, it is therefore unconstitytional
and void.

We presume that no one would contend, if
the name “Fort Worth” had been inserted in
the law in place of the stipulation with ref-
erence to population, that the act would be
constitutional. If we should hold this law
to be constitutional when it describes and
confines its application absolutely to one city,
we would in effect be holding the constitution-
al provision under discussion an idle and a

vain thing, and can be evaded by a subter- .

fuge. We therefore hold that the act in ques-
tion is unconstitutional and void. Lewis’
Sutherland Stat. Comstruction (2d Bd.) p.
397 et seq. and notes. Parker-Washington
Co. v. Kansas City, 78 Xan. 722, 85 P. 781,
782; Hibbard v. State, 65 Ohio St. 574, 64
N. 1. 109, 112, 58 L. R. A. 654 ; Gray v. Taylor,
227 U. 8. 51,.83 8. Ct. 199, 201, 57 L. Ed.
413; 36 C. J. 96.

We quote the following from Sutherland,

supra.

“A classification based upon existing or past
conditions or facts and which would exclude
the persons, places, things or objects there-
after coming into the same situation or con-
dition, is special and void. Thus a classifica-
tion of eities or counties based upon existing
population or upon the population shown by
specified census is of this character.”

“The number of persons affected by a law
does not conmtrol or determine the question
of its validity; it is enough that the law re-
lates to a subject of a general nature, and is
general and uniform in its operation upon
every person who is brought within the re-
lation and circumstances provided for by it.
A class of cities or counties, based upon popu-
lation, may be valid, though it embraces but
one city or county, if others may come into
the class on attaining the specified popula-
tion,”

“An act which designates a particular ecity
or county by name, or by a description so
qualified that a particular city or county is
plainly intended; and that no other can rea-
sonably be expected to have the distinguish-
ing characteristies, and whose dperation is
limited to such city or county, is held to be
local or special.”

“An act applicable to counties having a
population of from 85,190 to 35,200 was held
evasive and special”’—citing Hixson v. Bur-
son, 54 Ohio St. 470, 43 N. B. 1000; Owen
County Com’rs v. Spangler, 159 Ind. 575, 65
N. B. 743. -

In Parker-Washington Co. v. Kansas City,
supra, the Supreme Court of Kansas, in con-

struing the provisions of the Constitution of
that state and in defining a “special act” and
“laws of a general nature,” said: “Section 1
of article 12 of the Constitution provides that
‘the Legislature shall pass no special act
conferring corporate powers,’ and section 17
of article 2 that ‘all laws of a general nature
shall have a uniform operation throughout the
state” Whether the act in question is to be
regarded as special, and whether itg opera-
tion is uniform throughout the state depend
upon whether population affords a fair basis
for the classification of cities with reference
to the matters to which it relates, and wheth-
er the result it accomplishes, is in fact a real
classification upon that basis, and not a des-
ignation of a single e¢ity to which alone it
shall apply, under the guise of such class-
ification.” ‘

In Hibbard v. State, supra, a law of Ohio
which provided for pensioning teachers in
the public-schools of a certain city in that
state was attacked on the ground that it vio--
lated a provision of the Constitution of Ohio
providing that all laws of a general ndture
should have a uniform application throughout
the state. The law in question was so drawn
that it was general in form, but only applied
at the time it went into effect to the city of
Toledo, and could never after a certain date
apply to any other city. The court condemned
the law in the following language: “°‘It is
argued that this might apply to any city that
came into the class at any time thereafter;
that the language of the act might be so con-
strued as to include such cities; and that
the boards in such cities and the teachers
might take aection after they came into the
class designated. But we do not so construe
this act. It is contrary to the plain language
of the act itself, which provides that such ac-
tion shall be taken within a certain time after
the act goes into effect. The language of the
act itself and -its title seem to indicate that
it was intended by the legislature that it
should apply only to the city of Toledo, This
act not only did not apply to any city in the
state but Toledo at the time of its passage
and taking effect, but it could never apply
in the future to any other city. The subject-
natter of the act is one of a general nature,
and in-which all the people of the state are
interested. It comes within both the lan-
guage and the spirit of this provision of the
constitution.’ ”

In Gray v. Taylor, supra, the Supreme
Court of the United States defined a local
law as: “The phrase ‘local law’ means, pri-
marily, at least, a law that in fact, if not in
form, is directed only to a specific spot.” 36
C. J. 690, supra, gives practically the same
definition.

Il Of course wé do not mean to hold that
an act general in its nature and terms would
be in contravention of the above constitution-
al provisions, merely because at the time of




its passage it only affects one city; In fact
we hold to the contrary. We think, however,
- that an act which is so drawn that by its plain
and explicit provisions it is made to apply
to one city only in the state, and can never
in any contingency apply to any other city,
ig just as repugnant to the comstitutional
provisions under discussion as though the
name of the city to which the act does
apply had been written into the act in the
first instance. In other words, we think that
a city can be designated by description just
as effectively as it can be named.

To state our views in another form, we
hold.that a law ‘that has uniform application
throughout the state to cities of a certain
class, as to population, or other legitimate
classification, is not repugnant to the con-
stitutional provision under discussion, even
though there is only one city in the state of
that class, but when the law is so drawn that
it applies only to one city, and can never
apply to any but this one city in any possible
event, the law is unconstitutional and void,
because such a law is not based on classifica-
tion but on isolation. Cooley’s Constitutional
Limitations (8th Ed.) Notes, vol. 1, page 262,
263.

Since the aet is unconstitutional for the
reasons stated, there is no lawful authority
for the issuance of the bonds which the city
of Fort Worth here seeks to have the At~
torney General approve.

The mandamus should therefore be refused,
and we so recommend.

CURETON, C. J.
The opinion of the Commission of Appeals
is adopted, and mandamus refused.
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LEDDY, J.

The Court of Civil Appeals for the Seventh
Supreme Judicial District presents a certified
question. The statement and question is as
follows:

“Scott Stimpson, as plaintiff, a boy six
years old, by his next friend, T. C. Stimpson,
instituted this suit in the District Court of
Hutchinson County, Texas, against the de-
fendant, the Bartex Pipe Line Company, a
corporation, to recover damages for personal
injuries sustained by the minor plaintiff on
account of the alleged negligence of the de-
fendant.

“The Court sustained a general demurrer
to the plaintiff’s petition, he declined to
amend, and judgment was entered dismissing
his case, from which action of the Court he
prosecutes this appeal. '

“The plaintiff alleges that at the time he
was injured and long prior thereto, the de-
fendant was engaged in storing, transport-
ing and shipping crude oil out of Borger, in
Hutchinson County, Texas; that in connec-
tion with its said business and purpose, the
defendant maintained and operated pipe lines,
shipping racks and crude oil storage tanks,
particularly tank No. 514, at a point about a

.mile northeast of Borger in what is known as

the Phillips Camp. That about June 20,
1928, the date of the injury, and long prior
thereto, many residences, occupied by famil-
ies, were situated within a few feet of the de-
fendant’s oil tank No. 514 and the plaintiff,
who was but six years of age, lived with his
parents, T. C. and Josephine Stimpson, who
resided in the immediate vicinity of said
tank,

“That storage tank No. 514 was of 55,000
barrel capacity, was constructed of steel and
surrounded by an earthen dike about four
feet in height and said dike was at all points
la distance of about 108 feet from the walls
iof the steel tank,






