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taken in condemnation proceedings when

the taking will destroy the use to which it

is deVoted, unless it be found that the con

structing road, or the connection sought to

be made, is of so great importance to the

public as to demand that another public use

of less importance shall be set aside for its

benefit, and that the new enterprise cannot

be accomplished in any other practical way.

The first occupier of the ground is entitled to

all the advantages derived from the estab

lishment of the public use therein, and no

question of convenience nor expense to the

company Seeking condemnation can be con

sidered unless it be such as to render the

performance of the duty enjoined by law

practically impossible by any other means

which can be used by the constructing com

påIly.

-

BLINN et al. V. MCDONALD.

(Supreme Court of Texas. June 20, 1898.)

LIABILITY OF HEIRS AND DEVISEES FOR DEBTs—

PLEADING.

1. A petition to subject property in the hands

of heirs and devisees to the payment of de

cedent’s debts alleged the qualification of ex

ecutors, their removal, and the appointment of

an administrator. Held, that it would be pre

sumed that defendants did not receive the es

tate until the close of the administration.

2. The liability of heirs and devisees for the

debts of decedent should be governed by the law

in force at the time they actually receive the

property.

3. Under Rev. St. 1895, art. 1869, providing

that property received by heirs and devisees

shall be liable in their hands to the payment of

decedent’s debts, a creditor cannot have a per

sonal judgment against such heirs and devisees.

4. A petition to charge heirs and devisees

with the debts of decedent, which alleged the

receipt by each of property of decedent suffi

cient to pay the debt, but did not specifically

describe the property, was insufficient.

Error to court of civil appeals of First su

preme judicial district.

Action by W. J. McDonald against Nannie

E. Blinn and others. From a judgment for

plaintiff, defendants appealed to the court

of civil appeals, which affirmed the judg

ment (38 S. W. 384), and defendants bring

error. ReVersed.

Dickson & Moroney, for plaintiffs in error.

H. D. McDonald, for defendant in error.

DENMAN, J. This suit was brought by

W. J. McDonald against the heirs, devisees,

and legatees of B. H. Epperson, in the dis

trict court of Marion county, Tex. The peti

tion, as far as it relates to the questions We

will discuss, alleged, substantially, that, in

1878, B. H. Epperson died testate, and, his

will being duly probated within 12 months

thereafter by the county court of Marion

county, persons named as executors thereof

qualified as such; that prior to 1888 such

executors Were removed, and an adminis

trator appointed by said court; that on the

16th day of January, 1888, plaintiff obtain

ed in the district court a judgment against

such administrator for $1,519.89 and costs,

which was ordered to be paid in due course

of administration; that said judgment on

25th of January, 1888, having been duly filed

against Said estate, Was allowed, approved, and

classified by the county judge, and duly en

tered upon the claim docket as an estab

lished claim in favor of plaintiff against

Said eState; that at the August term, 1888,

of the said county court, said administrator

was removed, and at the August term, 1889,

said administration was by order of said

court closed; that said judgment is Wholly

due and unpaid; that defendants, as heirs,

devisees, and legatees of said B. H. Epper

SOn, “have Since his death received as Such

a large amount of property, to Wit, money

and lands, which belonged to said B. H.

Epperson at the time of his death, the lands

being situated in Hardeman, Cottle, Foard,

Clay, and many other counties in Texas, all

Of Which property WaS and is liable for the

debts of the Said B. H. Epperson, and that

such property is of the value of $50,000; that

the entire Subsisting indebtedness against

the said B. H. Epperson's estate, including

affiant's claim, does not exceed $5,000, and

that the Value of the property and assets

So received by each one of Said Epperson's

heirs, devisees, and legatees, who are here

inafter named, and which property and as

Sets said heirs, devisees, and legatees, and

each of them, Still has on hand in his or

her possession, exceeds said sum of $5,000.”

The petition, after stating other matters

not necessary to mention here, closes With

a prayer for judgment for the debt against

defendants and for general relief. Defend

ants excepted to the petition on the ground

that it did not show what property of the

estate of Epperson had come into the

custody and possession of each of the de

fendants. The trial court having overrul

ed this exception, and rendered judgment

on the hearing against each of the defend

ants for the full amount of Said claim

against the estate, Nannie E. Blinn and some

of the other defendants appealed from such

judgment to the Court of civil appeals, as

signing as error the action of the trial court

in overruling such exception; and, the court

of civil appeals having affirmed the judg

ment, they have brought the cause to this

court upon writ of error, complaining that

the court of civil appeals erred in not sus

taining said assignment.

If the creditor has only the right, under

the law, to Subject the property the heir,

devisee, or legatee received from his debtor,

Epperson, to the payment of his claim, the

petition is clearly defective in not setting

forth the property received by each, so that

it may be by proper decree subjected. The

question to be determined, then, is, has the

creditor a right to personal judgment against

the heir, devisee, or legatee, or has he mere

ly the right, as against him, to reach the
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property received by him from the debtor,

and subject it to the claim? Under the

civil law, the acceptance of the Succession

by the heirs rendered them liable for the

ancestor's debts, and in Louisiana, the heir

has the right to so qualify his acceptance

that he may avoid personal liability by

abandoning the effects so received to the

ancestor's creditors. Montgomery V. Culton,

18 Tex. 749; Succession of Murray, 41 La.

Ann. 1112, 7 South. 126. It is evident that,

under such system, it was hazardous for

the heir to accept, since the ancestor's debt

might absorb, not only the property so re

ceived, but also the individual estate of the

heir.

Under the common law, the heir took the

lands discharged of all debts of the ancestor,

except specialties in which he had been

specially bound, his liability in such case

being on the contract by which the an

cestor was authorized to bind him person

ally to the extent of the value of the lands

descended, so long as they remained in his

possession; but there was no lien on the

land, nor personal liability on his part, aft

er he had conveyed them (Investment Co.

v. Smart, 10 Ch. App. 577); and the devisee

took the lands free from all debtS Of the

ancestor (Sauer v. Griffin, 67 Mo. 654; 3

Williams, Ex'rs, c. 11), while the executor

or administrator took the property to Which

he Was entitled under the law subject to

the payment of the decedent's debts. Thus,

under the civil law, great injustice might

be done the heir by absorbing both the an

cestor's and his own property in the pay

ment of the ancestor's debts; and under

the common law a like injustice might re

sult to the creditor by allowing the heir

to take valuable lands free of debts, where

he had not been bound by any Specialty, Or,

even if he had, to evade his liability there

on by a sale of the lands before suit, or

by allowing the ancestor to practically de

feat even specialty creditors by devising his

lands. In order to remedy Some of these

evils, statutes were enacted in England at

an early day imposing upon the devisee a

like liability to that resting upon the heir,

and making both liable, not only while

they retained the property, but for its value

in case they sold same. See Statute set

out in Williams on Executors (Volume 3, c.

2). But, under the common law thus

amended by statute, the ancestor's debts,

even by Specialty, Were not charged as a

lien on the lands, and the heir or devisee

could prevent the creditor from subjecting

them by transferring to a bona fide pur

chaser before suit. Spackman v. Timbrell,

8 Eng. Ch. 253.

From this general statement of the condi

tion Of the Civil and common law modified

by English statutes, it may be seen that it

was advisable, When our legislature came

to enact our probate law in 1848, to make

radical departures from both, in order to do

equal justice to creditors On the One Side,

and heirs, devisees, and legatees on the

other. Therefore they provided “that when

a person dies, leaving a lawful Will, all of

his estate devised or bequeathed by Such

Will shall vest immediately in the devisees

or legatees; and all the estate of Such per

Son, not devised or bequeathed, Shall Vest

immediately in his heirs at law; but all of

Such estate, whether devised or bequeathed

or not, except Such as may be exempted by

law from the payment of debts, shall still

be liable and subject in their hands to the pay

ment of the debts of Such teStator Or inteState,

and whenever a person dies intestate, all of his

estate shall vest in mediately in his heirs

at law, but With the exceptions aforesaid

shall still be liable and subject in their

hands, to the payment of the debts of the

intestate; but upon the issuance of letters

testamentary or of administration upon any

such estate, the executor or administrator

shall have the right to the possession of the

estate as it existed at the death of the toS

tator or intestate, with the exception afore

Said; and it shall be his duty to recover pos

session of and hold Such estate in trust, to

be disposed of under the provisions of this

act.” Act March 20, 1848, p. 277, § 112.

It will be observed that this statute pro

Vides (1) that, upon the death of a person,

the title to all his property shall immediately

Vest in the heirs, devisees, and legatees, as

the case may be; (2) that it “shall still be

liable and subject in their hands to the pay

ment of the debts of" the decedent, thereby

fixing a lien upon the same to secure the

payment of Such debts So long as it remains

in their hands, but not imposing any per

sonal liability therefor, and not attempting

to follow it into the hands of bona fide pur

chasers; and (3) that, upon the iSSuance of

letters testamentary, the executor or admin

istrator shall take possession of the property

to be administered aS proVided by law.

Other portions of the same act make care

ful provision for the taking charge of, and

administration of, the estate by the executor

or administrator, whereby the property is to

be (1) applied to the various classes of claims,

and (2) the remainder is to be delivered to

the heirs, devisees, and legatees. Under the

well-settled construction of these provisions,

the heirs, devisees, and legatees cannot make

such a disposition of any part of the estate

during the period in which it is subject to

administration that will defeat the subjec

tion thereof to the claims of creditors through

Such administration (Cooper V. Loughlin, 75

Tex. 524, 13 S. W. 37; Templeton v. Fergu

son, 89 Tex. 47, 33 S. W. 329); and the cred

itors cannot, as a general rule, Subject the

property to their claims during such period

in any other way than through Such admin

istration (Graham V. Vining, 1 Tex. 639; Id.,

2 Tex. 433; Robertson V. Paul, 16 Tex. 474;

Ansley V. Baker, 14 Tex. 607; Cunningham

V. Taylor, 20 Tex. 126; Green V. Rugely, 23
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Tex. 539). Thus, under the broad scope and

just intendment of Said Section 112, When

read in connection with the provisions above

referred to, the title to the property Vests

immediately in the heir, devisee, Or legatee,

and he may at once accept and take posses

sion thereof as such, without subjecting him

Self to the liability imposed by the civil law

of paying the debts of the ancestor, Or to

the liability of an executor de son tort under

the common law (Ansley V. Baker, Supra);

but the property comes into his hands char

ged with the statutory lien in favor of the

creditors of the decedent, and he must yield

Such possession to the duly-appointed ex

ecutor or administrator, who is the statu

tory trustee, to hold and dispose of the same

among Credit Ol'S, heil'S, etc., #S they may be

entitled under the law; and all persons deal

ing with the heir, devisee, or legatee are

charged With notice of the fact that Such

trustee may, Within a given time, be ap

pointed, and of his powers and duties, and

therefore cannot, during such time, be bona

fide purchasers, or acquire any rights from

or under them which will prevent the execu

tion of such trust (Cooper V. Loughlin, 75

Tex. 524, 13 S. W. 37). There is nothing in

the language of the provisions above referred

to indicating a legislative intent either to

relieve the property that may be returned to

the heir, devisee, or legatee by Such trustee

from the statutory lien aforesaid as to debts

that may still be unsatisfied, or to charge

Such heir, devisee, or legatee personally there

With. But there is an intent on the face of

the statute above quoted that the property

in the hands of the heir, devisee, or legatee,

and not any longer subject to be taken by

the Statutory trustee, may be passed free

Of Such lien to a bona fide purchaser; for

the statute does not undertake to extend the

lien any longer than the property is “in their

hands.” In legal contemplation, it would

Still be “in their hands” if the transfer Were

fraudulent in law, but would not be if trans

ferred to a bona fide purchaser. The wisdom

of the statute in not extending the lien any

longer is apparent, for it would unduly

cloud titles to allow the obligations of the

ancestor, Which might not accrue for years,

as in cases of breach of warranty, to follow

the property into the hands of bona fide pur

chasers from the heirs, devisees, and lega

tees. The heir, devisee, or legatee would

doubtless be liable to the creditor for the

injury done him in defeating his lien by

thus disposing of the security. Boothe V.

Fiest, 80 Tex. 141, 15 S. W. 799; Zapp v.

Johnson, 87 Tex. 641, 30 S. W. 861. From

What We have said, it results that, if said

Section 112 of the act of 1848 is to govern

this case, the demurrer should have been

Sustained. This brings us to note some

Other proVisions of Said act, and the course

of legislation since as well as some of the

decisions of this court. Said act of 1848

(page 265) also contained the following:

“Sec. 87. That at any time after the first

term of the court, after the expiration of

twelve months from the original grant of let

ters testamentary or of administration, the

heirs, devisees or legatees of the estate, or

any of them, may, by their complaint in Writ

ing, filed in the county court, cause the ex

ecutor or administrator, and the heirs, devi

sees or legatees of the estate, to be cited to ap

pear at a regular term of the court, and

Show cause Why a partition and distribution

Should not be made among the heirs, devisees

or legatees of the residue of the estate, if

any there be after retaining in the hands of

the executor Or administrator a Suficient

portion thereof to pay all debts of every kind

against the estate, that have been allowed

and approved, or established by Suit, or that

have been rejected by the executor or admin

istrator, or not approved by the chief jus

tice, and may yet be established. And if it

shall appear to the chief justice, after the

service of such citation, that there is any

Such residue of the estate, he shall order it

to be SO partitioned and distributed.

“Sec. 88. That no claim for money against

his testator or intestate shall be allowed by

an executor or administrator, nor Shall any

suit be instituted against him on any Such

claim after an order for partition and dis

tribution has been made as provided for in

the previous section of this act; but the

holder of any such claim not barred by the

laws of limitation, Shall have his action

thereon against the heirs, devisees or lega

tees of the estate; but they shall not be

bound beyond the Value of the property they

may receive in Such partition and distribu

tion.”

It Will be observed that Said section S7

provides for a return to the heirs, devisees,

or legatees of what may be left of the estate

after the statutory trustee shall have exe

cuted his trust, or So nearly so that it may

be reasonably foreseen how much it Will be

necessary for him to retain to pay certain

unsatisfied claims, and that under our views

above announced, in the absence of any

Other provision, it would come to them char

ged with the original lien for all such claims

against the estate as had not been satisfied

by such trustee. Said section 88, however,

goes further, and imposes upon the heirs,

devisees, and legatees a personal liability to

the extent of the Value of the property re

ceived, and, under the equity of this Stat

ute, they have been held personally liable

for a claim duly acknowledged and approv

ed, but unpaid, at the time the estate was

closed, and the heir, as in the case before

us, received the property from the adminis

trator Without any Order of distribution.

Montgomery V. Nash, 23 Tex. 157, explained

in Green V. Rugely, Id. 539; Ansley v.

Baker, 14 Tex. 607. In Ansley V. Baker,

supra, it is intimated that the creditor has

no cause of action. On the debt of the an

cestor against the heir in possession Where
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there has been no administration, and the

attention of the legislature is called to the

probable propriety of an amendment; and in

Green V. Rugely, Supra, it is intimated that,

under said section 112, “a right of action is

given to creditors against heirs and distrib

utees to the extent of the property Which

may come to their hands and be held by

them in the absence of administration,” but

whether the right of action referred to was

to foreclose the lien Or to take Out letters

testamentary, and then recover the posses

Sion of the estate from them, Or Whether

the reference was to the right to a personal

judgment similar to the one given in said

section 88, is not stated. The general pro

bate act of 1870 (Gen. Laws 1870, pp. 141

199) was in many respects different from

that of 1848, and said section 112 of the lat

ter Was entirely omitted; but Said Section

88, in so far as it imposed a personal liabil

ity upon the heir, devisee, or legatee, was

substantially incorporated into section 287

of the new act; and in Act 1873, p. 110, § 4,

the personal liability of the heir, where no

administration has been taken out Within

four years, is limited to the value of the

property held by him. We only refer to

these acts to show that in all of them the

personal liability of the heir was the crea

ture of the statute. The general probate act

approved August 9, 1876, which has been

brought into our present Revised Statutes,

Was in many respects a return to Said act

of 1848, many of the sections of the first act

being copied into the last. Among those so

re-enacted are said Sections 87, 88, 112. When

the Revised Statutes Were enacted in 1879,

said sections 87 and 112 Were incorporated

therein, but said section 88, upon which we

have seen the personal liability of the heir,

devisee, or legatee rested, was not, nor has

any similar provision been Since, enacted.

The re-enactment Of the first tWO, and the

Omission of the third, shows a clear intent

that section 112, which is now article 1869,

ReV. St. 1895, should fix the rights of cred

itors, heirs, deViSeeS, and legatees. The pe

tition in this case alleging that there were

qualified executors until they were removed,

and an administrator appointed, we tulnk

the presumption should obtain that the

heirs, devisees, and legatees of Epperson did

not receive any of the estate until after the

administration was closed, as alleged, in

1889. Yancy v. Batte, 48 Tex. 59. We are

also of opinion that their liability Should be

governed by the law in force at the time

they actually received the property; and

since said section 112 of the act of 1848,

now article 1869, ReV. St. 1895, Was then in

force, as above intimated, the demurrer

should have been sustained. For the error

in overruling it the judgment against plain

tiffs in error Will be reversed, and the cause

remanded.

We are aWare that Our StatuteS COntain

provisions imposing personal liability under

certain circumstances, as where the due

course of administration is interrupted, and

the property taken from the hands of the

legal trustee in the manner provided by Stat

ute (Rev. St. 1879, c. 14; Thomas V. Bonnie,

66 Tex. 635, 2 S. W. 724); but we do not

think Such special provisions have any bear

ing upon this case. Being of opinion that

Such of plaintiffs in error's assignments as

raise questions that Will probably arise on

another trial Were correctly disposed of by

the court of civil appeals, we deem it unnec

essary to discuss them.

We believe a careful examination of all

the decisions of this court, in which it has

been held that the creditor had a right to a

perSonal judgment against the heir, Will

show that they were governed by the acts

above referred to as being in force prior to

the 1st day of September, 1879, When the

Revised Statutes took effect, and are therb

fore not in conflict with the conclusion we

have reached in this case, with the probable

exception Of the case of Mayes V. Jones, 62

Tex. 365. The petition alleged that Mrs.

Mayes died about the day of Decem

ber, 1879, but there was nothing else in the

record to Show when she died, or when the

heirs received the property, and therefore

the case was probably governed by the Re

ViSed Statutes. No brief Was filed for de

fendant in error, and the court evidently

Overlooked the fact that Said Section 88 had

not been brought into the Revised Statutes.

Under the principle of that decision, the

eight heirs of Mrs. Mayes might each have

Occupied as his home 200 acres of land in

herited from her, and thus have exempted

from the claims of her creditor 1,600 acres.

BROWN. J.. not sitting.

-

COLE et al. V. ADAMS.

(Supreme Court of Texas. June 23, 1898.)

CORPORATIONS - LIABILITY OF STOCKHOLDERs –

PAID-UP STOCK.

The promoters of a corporation had secured

a $17,000 contract for work and materials, and

a Valuable option contract (afterwards exer

cised), which were turned over to the company

after its incorporation, together with land of

the value of $14,000. After the company’s in

corporation the net earnings were invested in

the corporation, and some nine months thereaft

er the first issue of capital stock, to the amount

of $28,000, was divided among the promoters,

who had formed and owned the property of the

corporation. Held that, in determining whether

the stock was fully paid up, the value of the

land, the contracts, and the net earnings invest

ed before the issuance of the stock should be

considered, since they are “property actually

received” by the corporation, warranting the

'' stock therefor, within Const. 1895,

art. 12,

Certified questions from court of civil ap.

peals of First supreme judicial district.

Action by J. J. Adams, receiver of the

Bryan Water, Ice & Electric Light Company,

against J. N. Cole and others, as stockholders




