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templation there is not any evidence in the

record from which a court or jury would be

authorized to find negligence. In View of

another trial, we do not deem it proper to

set out the circumstances in evidence, in

addition to those Stated in the Opinion of

the court of civil appeals, from which we

have concluded that We cannot SO hold. The

judgment of the court of civil appeals is af

firmed in So far as it reversed the judgment

below, and reversed in So far as it rendered

judgment, and the cause is remanded.

STORRIE V. HOUSTON CITY ST. ItY. CO.

et al.

(Supreme Court of Texas. June 13, 1898.)

MUNICIPAL CORPORATIONS - IMPROVEMENTS – AS

SESSMENTS-PERSONS LIABLE-STREETRAILROADS

-CONSTITUTIONAL LAW - OBLIGATION OF CON

TRACTs.

1. Under Houston City Charter, § 23a, provid

ing that the costs of a street improvement shall

be a charge against abutters, and that a street

railway company shall be liable for costs of

paving between the rails and for six inches on

each side, such company is liable for paving :

to the extent stated, notwithstanding a resolu

tion of the city council providing that the cost

of the improvements shall be wholly defrayed

by the abutters as provided in section 23a, the

resolution referring to the cost of the portion

to be paid for by the abutters.

2. Houston City Charter, § 23a, providing for

street improvements at the cost of abutters,

does not violate Const. 1895, art. 3, $48, which

provides that the legislature cannot levy taxes

or impose burdens except to raise revenue for the

administration of the government, this provi

sion not referring to the action of the legisla

ture conferring authority on a municipal corpo

ration to levy taxes.

3. Under Const. 1895, art. 1, § 17, providing

that no irrevocable or uncontrollable grant of

special immunities shall be made, but all privi

leges and franchises created under the author

ity of the legislature shall be subject to its con

trol, the legislature had the right to amend

Houston City Charter so that a street-car com

pany became liable for the cost of paving six

inches on each side of its tracks in addition to

its former liability of paving between the rails,

and such law was not unconstitutional as im

pairing the obligation of a contract in reference

to a prior mortgage executed While the consti

tutional provision was in force.

4. Under Houston City Charter, § 23c, re

quiring the city engineer to prepare a roll show

ing the number of lots or blocks fronting on a

street to be improved, the names of the owners,

the number of feet frontage of such lot or

block, and the proportionate cost, and the total

cost to be borne by each; and section 23e, pro

viding that delinquent assessments for such

improvement shall bear 8 per cent. interest,—

a street-car company is not excused from being

placed on the roll, and from paying 8 per cent.

interest by reason of its not being mentioned

among the items of property to be placed on the

roll of ownership, and because a part of the

description required to be given could not be

made to apply to it.

Error to court of civil appeals of Fourth

Supreme judicial district.

Action by Robert C. Storrie against the

Houston City Street-Railway Company and

Others. There Was a decision of the court

of civil appeals (44. S. W. 693) reversing a

judgment for plaintiff, and both parties bring

error. Reversed as to plaintiff.

Ewing & Ring, for plaintiffs in error.

Lanier, Kirby & Martin, Hume & Kleberg,

and Hutcheson, Campbell & Myer, for de

fendants in error.

BROWN. J. This suit was instituted Oc

tober 23, 1894, by Robert C. Storrie against

the Houston City Street-Railway Company

and the American Loan & Trust Company of

Omaha, Neb., and subsequently John H.

Kirby, as receiver of the said street-railway

company, Was made a party to the suit. The

object of the Suit was to recover from the

street-railway company the costs of paving

the streets named in the petition between the

rails of the Said railroad and six inches on

each side thereof, which paving was done

by Storrie under a contract with the city of

Houston, and for which he received improve

ment certificates, upon which the st; it was

instituted. The petition, among other things,

alleged that the plaintiff became contractor

under the proper proceedings had by the city

council under the charter of the city, and per

formed the work, receiving from the city the

certificates mentioned in the petition; and

that the amounts of the certificates were the

cost of the work done in grading and paving

the portions of the street occupied by and

used by the defendant for railroad purposes,

—that is, the space between its tracks and

Six inches OVer. From the Statement made

by the court of civil appeals we state the

following facts necessary to the decision of

questions raised in this court:

Prior to November 5, 1883, the city of

Houston was chartered by a special law, and

on that date, by ordinance duly adopted,

granted to the Houston City Street-Railway

Company the right to lay its tracks on the

streets of the city, to continue for 30 years.

On October 23, 1890, that Ordinance Was

amended so as to authorize the street-railway

company to use electric power in propelling

its cars, in consideration of Which the com

pany was to pay for paving the streets for

Six inches outside of its rails on each side

of the track, in addition to the requirements

of the charter of the city by which it was to

pay for paving the space between the rails.

The company accepted the terms of the ordi

nance, and operated its cars by electricity.

On September 20, 1890, the street-railway

company gave a deed of trust upon its prop

erty and franchises to the American Loan &

Trust Company of Omaha, Neb., to secure

the bonds of the said railway company.

During the pendency of this suit the loan

and trust company brought a suit in the Unit

ed States circuit court at Galveston against

the railway company to foreclose the deed

of trust, and during the pendency of that

Suit John H. Rirby WaS appointed receiver.

The city of Houston was not a party to the

Suit in the United States circuit Court. The
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mortgage was by the United States circuit

court foreclosed, and the property sold under

the decree of that court, A. H. HayWard

being the purchaser at that sale. In accord

ance with the requirements of the charter,

the city council of Houston paSSed proper

resolutions by the requisite Vote for improV

ing the streets in question, and entered into

a contract with plaintiff, Storrie, in such

manner that if the property of the Street

railway company was included within the

terms of the contract the company is liable

for the costs of making the improvement un

der that contract, and a lien existed upon the

property and franchises by virtue of the cer

tificates issued against the Said company to

the contractor. It is uncontroverted that the

contractor, Storrie, did the Work at the in

stance of the city of Houston, and that the

certificates sued upon were issued by the

city against the railway company and repre

sent the cost of the work done upon the

streets between the rails of the said railway

company and six inches beyond such rail, and

that the work was finished when the certifi

cates were issued. One-third of the lands,

lots, and blocks fronting the streets improved

by the city were and are homesteads. Upon

trial in the district court before the judge a

judgment was rendered in favor of the plain

tiff against the street-railway company for

the amount of the certificates, With interest

thereon at 8 per cent., and against the other

parties and the street-railway company, fore

closing the lien upon the said street railway

and its franchises, Which judgment the Court

of civil appeals reversed, and rendered judg

ment against the railway company for the

amount of the claim With 6 per cent. interest

instead of 8 per cent. The court foreclosed

$18,277.94 of the judgment and the costs of

the district court upon the property of the

railway company as described in the petition

against all of the defendants, and directed an

order of sale to be issued thereon. Both par

ties presented to this court applications for

writs of error, which were granted. The ap

plication of Storrie was granted for cause,

but the application of the street-car com

pany, the loan and trust company, and J. H.

Kirby was granted because Storrie's appli

cation had been allowed, and it was desired

to have the Whole case before this court.

The petition of the street-car company,

the loan and trust company, and Kirby pre

sents quite a number of objections to the

judgments of the district court and the court

of civil appeals, which we have carefully

examined, and find no error committed

against them requiring a reversal of the

judgment. We will, however, briefly state

our views upon two of the questions pre

sented by that application. It is contended

(1) that the contract between the city of

Houston and the contractor, Storrie, bound

the abutting property owners to pay for the

entire work of paving the streets; (2) that

as to the loan and trust company the por

tion of the charter of the city of Houston

Which authorized the assessment in ques

tion is in Violation of section 48, art. 3 of the

COnStitution of 1895 of the State of Texas.

In conformity to the requirements of its

charter the city of Houston took all the steps

Inecessary to reach the point of making a

contract for the pavement of the streets.

The law required that the necessity for such

improvement should be declared by the city

through a tWO-thirds Vote of the Whole num

ber of aldermen elected; and in compliance

with that requirement of the charter the city

Council, by the necessary Vote, declared it

to be necessary to pave Specified portions of

a number of streets, which were designated

in three separate resolutions. In each reso

lution the following was embraced: “That

the cost of constructing said improvements,

except as to Street intersections, together

with the cost of collection, shall be wholly

defrayed by the owner or owners of the lot

or lots, block or blocks, or tract of land

When not laid Out into lotS and blockS, abut

ting upon the said portions of Said streets to

be improved, as provided for in section 23a

et seq. of the charter of the city of Hous

ton; and said improvements shall be paid

for in five annual installments.” Storrie en

tered into a contract with the city of Hous

ton to pave the streets named, making the

resolutions a part of the contract. It will

be observed that the resolution above quot

ed refers to section 23a of the charter of

the city as fixing the manner in which the

improvement named shall be paid for. Sec

tion 23a, after providing for the manner of

reaching the making of a contract for street

improvements, contains these clauses: “And

the costs of all such improvements shall be

a tax and charge against the perSon Or per

sons owning such lots, blocks or tracts of

land at the time such tax or any portion

thereof shall become due as to such lots,

blocks and tracts of land and a lien and in

cumbrance upon the land itself, and said

tax against the property owner may be col

lected and the lien upon the property fore

closed in any court having jurisdiction:

* * * provided nothing in this act shall be

construed to prevent the city council from

constructing sewers and drains or making

street improvements in whole or in part at

the expense of the city should it be deemed

advisable so to do. * * * Any railroad or

street railway company shall be liable for

the costs of grading, paving or otherwise im

proving the portion of the street or inter

section used or occupied by such railway

company and such costs shall be a lien upon

the property and franchises of the company.

The portion of a street occupied by any rail

road or street railway company shall be

deemed to mean all that portion of the same

between the rails Of all trackS laid and ex

tending six inches beyond the Outer edge of

the rails of such road, and including the

Space between the double tracks and be
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tween the main track, side tracks or turn

outs.” Construing the language of the reso

lution and that of Section 23a. Of the Char

ter just quoted together, it means that the

street-railway company should pay for all

the pavement upon such Streets lying be

tween the rails of its tracks and between

its different tracks, side tracks, and turn

outs, and that the remainder should be paid

for by the owners of the property abutting

upon the said streets on each side. Under

the charter the city might have paid for a

portion or all of the work itself, or, as it

has done in this case, require the Street-car

company and the abutting owners to pay the

entire cost of the Work. The Word “Whol

ly,” as used in the resolution above copied,

does not refer to, nor mean, the entire Sur

face of the Street, but means the entire COSt

of that portion which was to be paid for by

the property owners. The city council had

no authority to make a contract by which

the abutting property owners would be char

ged with the costs of paving the entire sur

face of the street when it was occupied in

part by a street railway, and it will be pre

sumed that the language used was intended

to bind the parties in accordance with the

terms of the law which by the reference to

section 23a was made a part of the contract

itself. On behalf of the street-car company

counsel urge with earnestness and much

force that the charter of the city of Hous

ton, so far as it authorizes the city council

to make improvements upon the streets at

the cost of the abutting property Owners is

violative of the following section of our

state constitution: “The legislature shall

not have the right to levy taxes or impose

burdens upon the people, except to raise rev

enue Sufficient for the economical adminis

tration of the government, in which may be

included the following purposes: The pay

ment of all interest upon the bonded debt of

the state. The erection and repairs of pub

lic buildings. The benefit of the sinking

fund, which shall not be more than two per

centum of the public debt; and for the pay

ment of the present floating debt of the

State, including matured bonds, for the pay

ment of which the sinking fund is inade

quate. The support of public schools, in

which shall be included colleges and univer

sities established by the State, and the main

tenance and support of the Agricultural and

Mechanical College of Texas. The payment

of the costs of assessing and collecting the

revenue; and the payment of all officers,

agents and employés of the state govern

ment, and all incidental expenses connected

therewith. The support of the blind asylum,

the deaf and dumb asylum and the insane

asylum, the state cemetery and the public

grounds of the state. The enforcement of

quarantine regulations on the coast of Tex

as. The protection of the frontier.” Const.

1895, art. 3, § 48. Article 3 of the constitu

tion of 1895 prescribes the organization of

the legislature of the state, the qualification

Of its members and the like, the proceedings

by which its business is to be transacted,

and expresses certain requirements and lim

itations in the exercise of legislative func

tions. Section 48, above quoted, falls un

der the subdivision of article 3, designated

in the constitution as “Requirements and

Limitations.” The requirements express the

commands of the people to the legislature to

pass laws to accomplish certain purposes

Which the pecple determined upon as part

of the policy of the state; for example, we

quote the following sections: “Sec. 46. The

legislature shall, at its first session after the

adoption of this Constitution, enact effect

ive vagrant laws. Sec. 47. The legislature

shall pass laws prohibiting the establish

ment of lotteries and gift enterprises in this

state, as well as the sale of tickets in lot

teries, gift enterprises or other evasions in

Wolving the lottery principle, established or

existing in other states.” These sections,

with many others, show that the convention

had in mind a number of topics upon which

they were not willing to trust the legislature

to exercise its own judgment as to whether

it should legislate or not, but commanded

that in these instances laws shall be passed

to accomplish the purposes named. This

part of the constitution also embraces sec

tions which prohibit the legislature from

doing certain acts. Some of these are pro

hibitions against the doing of things by the

legislature itself, and others prohibit that

body from conferring authority upon munici

pal corporations to do the things named

therein. Section 48 embodies a prohibition

against the exercise of the taxing power by

the legislature except for certain purposes

named. The language, “the legislature shall

not have the right to levy taxes or impose

burdens upon the people,” etc., denies to the

legislative department the right to exercise

this power itself, and does not refer to any

action by the legislature which would confer

such authority upon a municipal corpora

tion. It limits the exercise of that power

by the legislature to raise revenue for the

administration of the state government, as

distinguished from the administration of

municipal government. The View that this

section refers to “levying taxes and impos

ing burdens” by the legislature, and to such

burdens as are imposed with a View to the

administration of the state government, is

Strongly supported by the character of the

objects enumerated for which the revenue

may be raised, all of which pertain to the

administration of the state government,

and none of which could be committed to local

municipal control.

The following sections illustrate the care

With which the framers of the constitution

guarded the people against what experience

had shown to be hurtful policies on the part

Of municipal governments:

“Sec. 52. The legislature shall have no
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power to authorize any county, city, town

or other political corporation or subdivision

of the state to lend its credit or to grant

public money or thing of Value, in aid of or

to any individual, association or corporation

whatsoever; or to become a stockholder in

Such corporation, association or company.

“Sec. 53. The legislature shall have no

power to grant, or to authorize any county

or municipal authority to grant, any extra

compensation, fee or allowance to a public

officer, agent, servant or contractor after

Service has been rendered Or a contract has

been entered into and performed in whole

or in part; nor pay, nor authorize the pay

ment of, any claim created against any coun

ty or municipality of the state, under any

agreement or contract made without au

thority of law.”

The authority of counties, cites, and towns

to levy taxes is carefully prescribed and lim

ited by our constitution, and the particulari

ty with which the convention expressed in

the constitution those limitations upon the

power of the legislature to confer authority

upon counties, towns, and cities justifies the

conclusion that it was not intended by the

use of the general language employed in Sec

tion 48 above quoted to prohibit the legis

lature from conferring upon municipal cor

porations the power to improve Streets at

the expense of the property owners. The

conclusion is irresistible that in adopting

section 48 of article 3, the convention did not

intend to take from the legislature the Well

recognized power to grant to municipal cor

porations the right to improve public high

ways at the cost of the adjacent property

which is supposed to be benefited thereby.

The court of civil appeals reversed the judg

ment of the district court, and foreclosed

the lien of the plaintiff, Storrie, upon the

property of the street-railway company for

the cost of paving between the rails of the

Street railroad, and reduced the interest

from 8 per cent., as prescribed in the charter

of the city, to 6 per cent. The amount of re

covery is reduced, and a lien denied for the

cost of paving outside the rails. Section

23a of the charter of the city of Houston

provides, in substance, that any street-rail

way company which occupies a part of a

street when it is determined to pave or oth

erwise improve it shall be liable for the cost

of such paving “between the rails of all

tracks laid and extending six inches beyond

the outer edge of the rails of such road, and

including the space between the double

tracks and between the main track, Side

tracks, and turnouts.” The claim of Storrie

was for the cost of paving the street to the

extent specified in the charter, and he is en

titled to a lien upon the property for the

whole cost of Such pavement, unless the

proposition can be sustained that as to the

loan and trust company the Statute is uncon

stitutional, so far as it adds to the liability

of the railroad OVer and above What WaS

authorized by the law at the time its mort

gage Was executed.

Section 17, art. 1, of the constitution of

1895 of the state, contains this provision:

“No irrevocable or uncontrollable grant of

Special privileges or immunities shall be

made, but all privileges and franchises

granted by the legislature or created under

its authority shall be subject to the control

thereof.” This provision of the constitution

Was in force at the time the street-railway

company acquired its right in the streets of

Houston and before the mortgage of the

trust company was executed. The rights

of both the Street-railway company and the

mortgage company were acquired subject to

the control of the legislature upon this ques

tion. The legislature had the right to enact

the law of 1891, amending the charter of

Houston, by which the liability of the street

car company for the cost of paving the street

Was enlarged. That act does not Violate

the constitution of this State nor of the Unit

ed States. Sioux City St. Ry. Co. v. Sioux

City, 138 U. S. 98, 11 Sup. Ct. 226; Id., 78

Iowa, 367, 43 N. W. 224; Wabash E. R. Co.

v. Commissioners of East Lake Fork Special

Drainage Dist. (Ill. Sup.) 25 N. E. 781; 2

Elliott, R. R. § 789. Mr. Elliott, in his work

on Railroads, section above cited, speaking

of the liens of Such assessments, says:

“These liens are purely statutory, and their

existence, force, and extent depend upon

the terms of the statute creating them.

Such liens are ordinarily superior to all liens

except general taxes, and the authority of

the legislature to make them such is firmly

established. The assessments being made

on the theory that the property is benefited

and enhanced in Value in a sum equal to the

amount of the assessment, no injury can re

Sult to other lienholders, such as mortgagees,

mechanic lienholders, and the like.” The

Code of the State of IOW.a contained the fol

lowing section: “The articles of incorpora

tion, by-laws, rules, and regulations of cor

porations organized under the provisions of

this title, or whose organization may be

adopted or amended hereunder, shall at all

times be subject to legislative control, and

may be, at any time, altered, abridged, or

set aside by law, and every franchise ob

tained used or enjoyed by such corporation

may be regulated, withheld, or be subject to

conditions imposed upon the enjoyment

thereof, whenever the general assembly shall

deem necessary for the public good.” Code

1873. § 1090. The Sioux City Street-Railway

Company organized as a corporation under

the general laws of that state, and the city

of Sioux City, by an ordinance regularly

adopted by its council, conferred upon that

company the right to locate, construct, and

operate a street railway upon and along

Certain Streets of the city on terms stated

in the Ordinance, among Which was that the

said street-railway company “shall pave or

macadamize in the time and manner direct
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ed the space between the rails,” etc. Under

this Ordinance the Street railway WaS Con

structed. Afterwards the legislature of

Iowa passed an act granting additional pow

ers to cities of the first class With reference

to improvement of streets, etc., in which

was contained the following provisions:

“All railway companies and Street railWay

companies in cities of the first-class as pro

vided in section one of this act shall be re

quired to pave or repave between the rails

and One foot outside of their rail at their

own expense and cost.” Laws 1884, p. 22,

§ 6. Subsequently the city paved the Streets,

and the Street-railway company paid for the

cost of paving between the rails, but resist

ed the claim for the cost of paving outside of

the rails. The Supreme court of the State

Sustained the claim of the city, and the case

was removed to the supreme court of the

United States, which affirmed the judgment

of the state court. Mr. Justice Blatchford

delivered the opinion of the court, in which

he very carefully examined and discussed

the constitutional question raised by the

street-railway company, and in the course

of that discussion said: “The company took

its franchise Subject to Such legislation as

the state might enact. This is plain from

the provision of section 1090 of the Code of

1873. The company took its charter subject

to the provisions of that section. The gen

eral assembly deemed it necessary for the

public good to require street railways to pay

for the paving of one foot outside of the

tracks, probably upon the view that it was

right that they should be required to pave

that part of the street which they used al

most exclusively. It Was not in the power

of the city, by any contract with the com

pany, to deprive the legislature of the power

of taxing the company. * * * Under sec

tion 1090 of the Iowa Code, the legislature

had the power not only to repeal and amend

the articles of incorporation of the company,

but to impose any conditions upon the en

joyment of its franchise which the general

assembly might deem necessary for the pub

lic good. Reservation of this power was a

condition of the grant. The city council

could make no arrangement with the com

pany which would not be subject, under that

Section, to the Superior power of the gen

eral assembly. * * * No question can

arise as to the impairment of the obligation

of the contraet When the Company accepted

all of its corporate powers, Subject to the re

serve powers of the state to modify its char

ter, and impose additional burdens upon the

enjoyment of its franchise.” 138 U. S. 108,

11 Sup. Ct. 229. Not considering the fact

that the Street-car company entered into the

contract with the city by which it agreed

to pay for the extra six inches, it could not

resist the claim of the plaintiff in this case

for the cost of paving the Six inches outside

of the rails, because the legislature had the

right, under the constitution, to impose this

additional burden upon its property. We

Cannot understand how the loan and trust

company, which claims under a mortgage

from the Street-car company, could acquire

a right Superior to that Which the mortgagor

had. We know of no principle of law

which would accord protection to a lien up

on property when that protection would not

be given to the owner. We think there can

be no doubt, under the authorities cited, and

especially under the case of Sioux City St.

Ry. Co. v. Sioux City, that the statute in

question was valid, and, if the street-car

company is liable to the plaintiff for the

cost of paving the extra six inches, the

claim must be enforced for the cost of pav

ing to the full extent claimed against all of

the defendants. Section 23a of the Charter

of Houston, as amended in the year 1891,

empowers the city council, by a vote of two

thirds of the members elected, to declare the

necessity for paving or otherwise improv

ing any street of the city. The city has the

power to make such improvement at its own

cost, or partly at the cost of the city and

partly at the cost of the property owners

abutting upon such street and of any street

railway company Which may Occupy any

portion of the street to be improved, except

that the city is required to pay for the pav

ing of the intersections of Streets. It is un

necessary for us to follow the different steps

required to be taken before a contract could

be made for Such improvement, because

there is no question in this case depending

upon the proper performance of such acts.

The contest begins with the construction of

the contract, which we have already dis

posed Of.

The contract having been made With Stor

rie, section 23c of the charter required that

the city engineer should from time to time

prepare a roll or rolls “showing the number

of lots, blocks or tracts of land, when not

divided into lots and blocks, fronting on the

street, alley, avenue or highway to be im

proved; * * * the name or names of the

owner or owners of such lot or part of lot,

block or tract of land, if known to the city

engineer, and if unknown to him it shall

be so stated; the Ilumber of feet frontage

of such lot, part of lot, block or tract of

land fronting on the portion of the street to

be improved; * * * and the proportional

cost to such lot, part of lot, block or tract of

land, and the total cost as ascertained and

calculated by the city engineer of Such im

provements necessary to be borne by each,

and to be paid by each owner of such prop

erty described in such roll.” The city en

gineer was required to certify to the correct

ness of the roll, When it Was to be Submit

ted to the board of public works for their ex

amination; and, after being examined by the

city attorney, the law required the roll to

be deposited with the secretary of the city,

whose duty it was to publish a notice that

the roll Was placed With him, in Some news
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paper for four days, and to give notice to

each person whose name was placed upon

the roll of the fact by mailing a copy of the

notice to him at his post-Office address, if

known. After the expiration of 10 days from

the first publication of that notice, the city

council was required to approve the roll, and

each owner of property whose name was up

on it had the right to file a petition with

the city Council asking a correction of any

errors committed in the aSSeSSment made

against him or in the description of his

property. If the city council decided ad

versely to the claim of the owner, he could

apply within five days from the time of the

approval of the roll to any court having

jurisdiction for a Writ of injunction to

prevent the enforcement of the assessment

against him, but, failing to make such appli

cation, or to procure Such Writ, he would be

concluded by the action of the city council,

except for fraud and collusion of which he

was not aware, and had no opportunity to

ascertain. Section 23e provides that after

the rolls have been approved, if not other

Wise directed by the city council, the sum as

sessed against each separate tract of land

shall be divided by the city secretary into

as many installments as possible, not ex

ceeding 10; no installment to be less than

$10; adding the interest for each year on

the entire amount Of nondue installments to

the one falling due for that year; the first

installment to become due 5 days after the

approval of the roll of ownership; one of

the remaining installments to become due on

the same day of the month in each year

thereafter until all should mature. The en

tire amount assessed against each tract of

land Would bear interest at the rate of 8

per cent. per annum until maturity, each in

Stallment to bear interest at the rate of 10

per cent. per annum after maturity. A fail

ure to pay any installment of principal or

interest when due “within sixty days of the

time When Suit Shall have been entered on

the same” would give to the party entitled to

collect the indebtedness the right to declare

all Subsequent installments to be due. The

owner of the property is accorded the right

any time to pay the whole of the assessment

to the holder of the certificate or to the city

assessor and collector, who must notify the

holder of the certificate or certificates, Which

would operate as a full discharge. Section

23f empowers the secretary of the city, on

the fifth day after the roll has been approv

ed, to issue improvement certificates for the

sum assessed against each property owner,

for the amounts specified on the improve

ment roll, showing the number of lot or lots,

block, or description of the property upon

Which Said sum of money is a lien, the name

Of the perSon mentioned in Said roll as the

OWner, and that such sum of money is a

tax against the owner, and a lien upon the

property therein described. It was held by

the court of civil appeals that the law did not

46 S.W.—51

require the Street-railway property to be pla

ced upon the roll of ownership, and from this

conclusion the further conclusion is reached

that the Certificates Of indebtedneSS Were im

properly issued against it, and that the Stat

utory rate of interest does not apply to that

Company. It is true that the Street-car com

pany is not mentioned by name among the

items of property required to be placed upon

the roll of ownership, and a part of the de

Scription which is required to be given could

not be made to apply to it. The descriptive

matter required to be entered upon the roll

applies fully to lots and blocks abutting on

Such streets, but the numbers do not apply

to lands which abut upon the street, and not

divided into blocks and lots. Likewise the

Street-railway property neither frontS upon

the Street nor has it numbers like lots and

blocks, but it could be described upon the roll

With the name Of the OWIler, and the amount

assessed against it. We do not think it

correct to hold that, because all of the de

Scription is not applicable to the property in

question, it cannot be properly placed upon

the roll. Our statute requires that in making

the aSSeSSment of lands for taxes the State

ment Shall set forth the name Of the OWnel',

the abstract number, the number of the Sur

Vey, the name of the Original grantee, and

the number of the Certificate. It has been

held that to omit the abstract or certificate

number renders the assessment Void, unless

there is ShOWn SOme good reaSOn for Such

omission. Morgan W. Smith, 70 Tex. 641, 8

S. W. 528. Many surveys in Texas have no

certificate number, and could not be describ

ed as required by the Statutes; yet, if the de

scription which is applicable be placed in the

statement, it certainly would not be void for

Want of that Which could not be applied to

the Subject.

It is claimed by counsel for Storrie that the

Words “tracts of land” can be properly con

strued to embrace the easement Which the

street-railway company had in the Streets,

and the proposition We find Well Supported

by good authority, but prefer to place our de

cision upon the broader basis that the inten

tion of the legislature in enacting the law

shall govern, although it may appear to con

flict with some of the language used in ex

pressing that intention. Suth. St. Const. §§

218, 246; Endl. Interp. St. § 72; Womack V.

Womack, 17 Tex. 1: Stone V. Hill, 72 Tex.

540, 10 S. W. 665; Russell v. Farquhar, 55

Tex. 359; McInery v. City of Galveston, 58

Tex. 340; Queen Ins. Co. v. State, 86 Tex.

268, 24 S. W. 397; Halbert v. Association, 89

Tex. 230, 34 S. W. 639. Mr. Sutherland, in

his Work on Statutory Construction (Section

218), says: “It is indispensable to a correct

understanding of a statute to inquire first

What is the subject of it, What object is in

tended to be accomplished by it. When the

subject-matter is once clearly ascertained,

and its general intent, a key is found to all

its intricacies. General Words may be re
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strained to it, and those of narrower import

may be expanded to embrace it to effectuate

that intent. When the intention can be col

lected from the statute, Words may be modi

fied, altered, or supplied so as to obviate any

repugnancy or inconsistency With Such in

tention.” In the case of Queen InS. CO. V.

State, above cited, the question was whether

the law then under consideration declared

the acts mentioned by it to be unlawful So

as to constitute an offense. In determining

that point the court said: “It is true that,

While trusts are defined in the first Section,

nowhere, either in that or any other section,

are they expressly declared unlawful. The

following sections provide forfeitures for

corporations and punishment for persons

who ‘violate any of the provisions of the act,

but they do not designate what shall con

stitute a violation of its provisions in any

direct terms. Confining ourselves to the let

ter of the law, there is a clear hiatus—a lack

of connection in its provisions. * * *

There is no express declaration that trusts

were unlawful,—the acts which are declared

to constitute a trust are not expressly made

punishable, nor is any act expressly declared

to be a Violation of the provisions of the stat

ute; yet the language is sufficient, We think,

to manifest unmistakably the intention of

the legislature to punish as offenses some of

the acts defined in the first Section, and it is

but reasonable to conclude that the pur

pose was to subject them all to a like pun

ishment. The intention of the legislature is

the aim of Statutory construction, and

where, though not expresed, it is clearly

manifested by implication from the lan

guage used, We cannot Say that it should

not have effect. That which is not express

ed in words may be ‘plainly imported by

implication.” In the statute under examina

tion there is no language Which Would ex

clude the railway property from the roll,

but, like the trust law, if tested by the strict

letter of the charter, there is a “hiatus,”

While the context clearly ShoWS an intention

to include it.

The question presented in the case of Wo

mack V. Womack, above cited, Was Whether

a law changing the time of holding district

court took effect upon its passage according

to the general rule then in force, or was sus

pended until the expiration of the time for

holding the court in certain counties of that

district. By its plain terms the law Would

have gone into effect at Once, which would

make Void a judgment of the district court

rendered at a term authorized by the old

law. Judge Lipscomb used the following

language: “In construing this act it is im

portant to inquire what was the main and

primary object the legislature had in view

in its enactment. Taking in View the pro

vision in our constitution requiring the dis

trict court to be held twice a year in each

county, it seems to me manifest that the in

tention and main and primary object in view

was prospective, and to fix the time When

the courts Were to be held in each of the

counties, commencing in the year Succeeding

this act; that is to say, the year 1856.” The

court held that the legislature did not intend

to produce the consequences which would

flow from the letter of the law, and the in

tention prevailed OVer the language used. In

the case of Russell V. Farquhar the supreme

court, speaking through Chief Justice Moore,

announced the general doctrine in the fol

lowing forcible language: “If courts were

in all cases to be controlled in their construc

tion of Statutes by the mere literal meaning

of the Words in which they are couched, it

might well be admitted that appellants’ ob

jection to the evidence was well taken. But

Such is not the case. To be thus controlled,

as has often been held, would be for the

courts in a blind effort to refrain from an

interference with legislative authority by

their failure to apply Well-established rules

of construction to, in fact, abrogate their

own power, and usurp that of the legisla

ture, and cause the law to be held directly

the contrary of that which the legislature

had in fact intended to enact. While it is

for the legislature to make the law, it is the

duty of the courts to “try out the right in

tendment of statutes upon which they are

called to pass, and by their proper construc

tion to ascertain and enforce them accord

ing to their true intent; for it is this intent

which constitutes, and is, in fact, the law,

and not the mere Verbiage, used by inad

vertence or otherwise, by the legislature to

express its intent, and to follow which

would pervert that intent.” Seeking the

intention of the legislature in the enactment

of the law under consideration, We must

look to the general scheme whereby the city

of Houston was empowered to pave its

streets at the cost of the property owners.

As a general rule, the property to be char

ged Would consist of lots and blocks and

tracts of land not divided into lots and

blocks fronting upon the Streets, but on

streets which were partly occupied by street

railways that property Would be likewise

charged with the cost of the improvement.

The scheme was to charge all of this prop

erty With the cost of constructing the pave

ment upon the different streets mentioned.

The liability of the abutting property was

different from that of the railway, and the

liability of each was separately defined. The

procedure for ascertaining the liability was

alike applicable to both, and Was provided

for in general terms, all of which were ap

plicable to a part of the property; but some

were inapplicable to a part of it. One pur

pose of enacting the law Was to provide the

means by Which the city could ascertain

what would be the amount of charges

against each individual and piece of prop

erty liable for the cost of the work, and
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to issue certificates of indebtedness against

such persons and property with which to

pay the COntractOr for the WOrk to be dOne,

thereby avoiding the creation of a municipal

debt. The roll of ownership furnished this

means for determining that question, and

the issues of certificates Would enable the

city to make advantageous contracts for the

Work, because the certificates Would not be

Subject to be contested for cause existing

before they were issued. The advantage

to the citizen or property owner in being

placed upon the roll Of property WaS that

before the work was commenced he had the

right to call upon the city council to examine

the roll, and correct any Wrong to him. The

owner whose name was upon the roll Was

entitled to discharge his indebtedness in five

installments, and was guarantied the right

at any time to discharge the whole indebted

ness by depositing the money With the as

Sessor and collector of the city. Under the

construction placed upon the law by the

court of civil appeals the street-railway com

pany Would be denied these privileges, and

would be required to pay cash for the Work

done at the time of its completion. On the

other hand, by this construction the street

railway company may be in default on the

payment of the sum due from it, and contest

the claim for any length of time, paying

only 6 per cent. interest, while the abutting

property owner Who is in default is by the

statute required to pay from the time of

such default 10 per cent. interest. There are

many other inconsistencies Which Would

arise by holding that the Street-railway Com

pany is not included in the general pro

cedure provided for the enforcement of Such

claims. The discriminations and incon

sistencies would work Such injustice, and

tend SO much to thWart the main purpose

of the legislature in enacting the law, as to

make it unreasonable to Suppose that the

legislature, with any intelligent idea of the

thing to be accomplished, would have en

acted such a statute. We can see no Sound

reason for So radical a difference in the pro

Visions made for adjusting the rightS of pri

Vate citizens and corporations, and Without

reason for it We must believe that it Was not

intended. If the legislature had intended

that the street railway should pay cash, and

be subject to different rules from those pre

scribed for other property owners, it could

so easily have so enacted that the absence

of such provision strongly supports our con

clusion that it was the intention to place all

property charged with the burden of making

improvements upon equality in all respects,

and that the Street-railWay company must

be held to be included in all of the proVisions

that apply to the abutting property OWnerS.

The court of civil appeals erred in reversing

the judgment of the district court, and in

rendering judgment for 6 per cent. instead

of 8, and in reducing the amount of the de

mand for Which the lien Was foreclosed. It

is therefore ordered that the judgment of

the court of civil appeals be reversed, and

that the judgment of the district court be

affirmed.

HARDIN V. STATE.

(Court of Criminal Appeals of Texas. June 15,

1898.)

ASSAULT WITH INTENT TO RAPE-CONSENT.

Pen. Code 1895, art. 633, defines rape as

the carnal knowledge of a woman without her

consent, obtained by force, threats, or fraud, or

of a female under the age of 15 years, other

than the wife of the person, with or without

her consent, and with or without the use of

force, threats, or fraud. Article 608 provides

that, if any person shall assault a woman with

intent to commit the offense of rape, he shall

be punished, etc. Article 611 defines an as

sault with intent to commit a crime as the ex

istence of facts which bring the offense within

the definition of an assault, coupled with the in

tent to commit such other offense. Article 587

defines an assault as an attempt to commit a

battery, etc. Article 640 provides that if, on

the trial of an indictment for rape, that offense,

though not committed, was attempted by the

use of any means spoken of in articles 634 to

636 (viz. force, threats, or fraud), but not such

as to bring the offense within the definition of

assault with intent to commit rape, the jury

may convict of an attempt to commit the of

fense. Held, that there could be no assault of

a female consenting to sexual Intercourse,

though under 15 years of age, and therefore,

rape not having been consummated, a defend

ant could not be convicted of an assault with

intent to rape; nor, since there was no force,

threats, or fraud used, was he guilty of an at

tempt to commit the offense as provided in ar

ticle 640.

Henderson, J., dissenting.

Appeal from district court, Frio county;

M. F. LOWe, Judge. -

John Hardin Was COnVicted Of an aSSault

With intent to rape, and appeals. Reversed.

John T. Bivens and F. H. Burmeister, for

appellant. Mann Trice, for the State.

HURT, P. J. The charging part of the

indictment reads: “That John Hardin on or

about the 17th day of April, 1897, in the

county of Frio, then and there unlawfully

in and upon Eva May Collins, a female un

der the age of fifteen years, did make an as

Sault With the intent then and there to com

mit the Offense of rape, by then and there

attempting by force to have carnal knowl

edge of her, the said Eva May Collins; the

Said Eva May Collins being then and there

a female under the age of fifteen years, and

the said Eva May Collins not being then

and there the Wife of the Said John Har

din.” This indictment is Sufficient if an

assault With intent to rape can be commit

ted upon a female under the age of 15

years, she consenting thereto in fact, but

insufficient if consent defeats the assault.

NOW, then, can a person be guilty of an as

Sault With intent to rape a girl under the

age of 15 years, She consenting to What Was




