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in the case authorizing this instruction, but

we believe that the instruction on negligent

homicide of the second degree should have

been given. For instance, if this was a

casual difficulty between father and son,

as the testimony would seem to indicate,

and he threatened his father and procured

an ax, and defendant shot deceased when he

was in danger of his life or great bodily in

jury from an attack then being made or about

to be made on him by his son with an ax,

this would have been self-defense; but if,

when defendant returned to the gallery with

the pistol, the son had already thrown down

the ax, and was then not menacing his father,

but his father, laboring under a sudden pas

sion aroused by the conduct of his son, in

tentionally shot and slew him, this might

be manslaughter. At least, under the facts

of the case as here presented, the court

might well have given a charge on man

slaughter to the jury. We would suggest, in

view of another trial of this case, that the

court instruct the jury as shown by the re

quested charge in bill of exceptions No. 8, to

the effect that if the jury believe that said

wound was not necessarily and inevitably

fatal, but that the deceased died from gross

neglect or manifestly improper treatment,

etc., to acquit defendant. For the errors dis

cussed, the judgment is reversed, and the

cause remanded.

HURT, P. J., absent.

---

Ex parte WILSON.

(Court of Criminal Appeals of Texas. Nov. 16,

1898.) .

WiTN Ess Before GRAND JURy—CRIMINATING

Evid ENCE.

1. Under Code Cr. Proc. art. 426, providing

that, when a witness before a grand jury re

fuses to testify, the court may compel him to

answer the question by imposing a fine or com

mitting him to jail, it is the duty of the court,

when such witness is brought before it, and

shows that his answer would incriminate him,

to entertain the witness' objection, notwith

standing he had stated to the grand jury that

his answer would not incriminate him.

2. A bill of sale under which witness had

claimed to hold certain property, with the theft

of which property he and others are charged, is

obviously material; and therefore, where wit

ness shows that such bill of sale would tend to

connect him with the crimes of forgery and

theft, he cannot be required to produce it.

3. The constitutional provision that “in all

criminal prosecutions the accused shall not be

required to give evidence against himself” ap

plies to the giving of testimony before a grand

jury as well as in court.

4. The protection against being required to

give oral testimony incriminating the witness

applies equally when it is sought to require him

to produce any private books or papers.

Appeal from district court, Milam county;

M. J. Moore, Special Judge.

Ex parte Robert Wilson. From an order

refusing to discharge the applicant on a writ

of habeas corpus, he appeals. Reversed.

Henderson, Streetman & Freeman, for re

lator. J. C. Scott, Dist. Atty., and Mann

Trice, for the State.

HENDERSON, J. This is an appeal from

a proceeding in the court below on writ of

habeas corpus, in which the court refused

to discharge the applicant, but held him in

custody, to collect a fine of $100, which had

been imposed on him by the court, and to

require him to answer a certain question

before the grand jury. From the applica

tion and statement of facts it appears that

the grand jury of Milam county were inves

tigating a charge of theft of cattle, alleged

to have been committed by C. J. Wells, Allen

Isaacs, and applicant, Robert Wilson. Ap

pellant was served with a subpoena duces

tecum to appear before said grand jury, and

produce a certain bill of sale alleged to have

been executed by one Dock Simmons to ap

plicant for three head of cattle, charged to

have been stolen, and which were alleged to

be in his possession. On the first occasion

when appellant was before the grand jury,

he declined to produce the bill of sale, and

the matter was reported to the court, and

he assessed a punishment against appellant,

but, no commitment having been issued, said

proceedings were subsequently set aside,

and appellant was brought before the grand

jury the second time. For the purposes of

this case it is only necessary to state the pro

ceedings had on the last occasion. On the

last occasion appellant was brought before

the grand jury under said subpoena duces

tecum to produce said bill of sale, and was

asked the following question by the district

attorney: “Have you got the bill of sale

purported to have been executed by one

Dock Simmons to three head of cattle, and

witnessed by Allen Isaacs?” He answered,

“I haven't it on me or about me.” Ques

tion: “Where is that bill of Sale?” The Wit

ness refused to answer the question as to

what he had done with the bill of sale, stat

ing that he did not refuse to answer the

question because said answer would incrimi

nate him. Witness further stated his an

Swer would not incriminate him; at least,

this was the report made by the grand jury

to the court. When said witness was

brought before the judge in open court, he

adjudged a fine against said witness of $100;

and also that he should be committed to the

Milam county jail until he was willing to

testify before said grand jury, and give an

swer to the question propounded to him by

said grand jury. The following is the or

der of the court: “On this day, in open

court, was presented the person of one Rob

ert Wilson, and at the same time appeared

his attorneys, Henderson, Streetman & Free

man, and appeared also for and on behalf

of the grand jury in and for Milam county,

then in session, the attorney representing

the state, to wit, J. C. Scott, and it being

then and there made known to the court
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that the said Robert Wilson was duly

brought before the grand jury of Milam

county on this day, and while duly in

session and sitting as a grand jury, such

witness refused to testify, and refused to an

swer certain questions asked him by said

grand jury, as shown as follows: "To the

Honorable Monte J. Moore, District Judge of

the 20th Judicial District of Texas: The wit

ness Itobert Wilson, who has been legally

subpoenaed to appear before the grand jury

of Milam county, now in session, With a

subpoena duces tecum to produce a certain

bill of sale purporting to have been executed

by one Dock Simmons to 3 head of cattle,

and witnessed by Allen Isaacs, said sub

poena being hereto attached, and the witness

being asked: Question. Have you got the

bill of sale purporting to have been executed

by one Dock Simmons to 3 head of cattle,

and witnessed by Allen Isaacs? Answer. I

haven't it on me or about me. Question.

Where is that bill of Sale? Witness refuses

to answer the question as to what he has

done with the bill of sale, and he does not

refuse to answer the question because said

question would incriminate him, and Witness

further said his answer would not incrimi

nate him. J. C. Scott, Atty. for State.’ And

it appearing to the court that the question

propounded to said witness by said g and

jury is a proper one: It is therefore consid

ered, ordered, adjudged, and decreed by the

court that said Robert Wilson be fined in

the sum of $100.00, and that he be commit

ted to the Milam county jail, until he is will

ing to testify before said grand jury, and

give answer, under oath, to such question so

propounded to him by said grand jury; and

that the state of Texas do have and recover

of and from the said Robert Wilson the Sum

of $100.00, and all costs of this behalf; and

execution may issue against the property of

said defendant, and said defendant, being

now present in court, be committed to the

custody of the sheriff, who shall forth with

confine him in the county jail of this, Milam

county, and there keep him until he is will

ing to testify before said grand jury of

Milam county, and answer the question here

in mentioned.” On this order the commit

ment was issued.

On the 26th of October, relator applied for a

writ of habeas corpus, which was granted;

the application therefor being as follows:

“Your applicant, Robert J. Wilson, respect

fully represents and shows: That on the

day of October, 1898, he was duly sum

moned to appear before the honorable grand

jury of Milam county, Texas, then in session

in the city of Cameron, in said county and

state, and that in obedience to said subpoena

he made his appearance before said grand

jury on the 25th day of October, 1898, and

that while there he was asked, besides vari

ous other questions, the following, to wit:

“Have you got the bill of sale purporting to

have been executed by one Dock Simmons

to 3 head of cattle, and witnessed by Allen

Isaacs?’ to which question this applicant an

Swered as follows: “I haven't it on me or

about me.” The grand jury then asked this

applicant the following question: ‘Where is

that bill of sale?' which question the applicant

refused to answer, because his answer to said

question would tend to incriminate him, and

connect him with penal and criminal offenses

against the laws of the state of Texas, to wit,

with the offense of the theft of said three

head of cattle described in said bill of Sale,

and with the offense of forging the name of

the said Dock Simmons to said bill of sale,

by reason of the following facts and circum

stances, viz.: On or about the -— day of

, 1898, the three head of cattle described

in said bill of sale were seen and known to

be within certain inclosed premises jointly

owned and controlled by this applicant, Green

Wilson, and C. J. Wells, who were then part

ners in the butcher business in said city of

Rockdale, and said premises were then being

used by this applicant and said Wells and

Wilson as a pasture and place to keep cattle

to be used for slaughtering purposes, said

premises being situated near the city of Rock

dale, in said county of Milam. That after said

cattle were seen in said inclosure, to wit, on

or about the day of , 1898, com

plaint was filed against this applicant and

said C. J. Wells and Allen Isaacs in the jus

tice court of precinct No. 4, Milam county,

Texas, charging each of them with the theft

of said three head of cattle from the posses

sion of M. Cummings. He (applicant) is in

formed and believes, and upon such informa

tion and belief states to the court as a fact,

that the state, by her officers, have made cer

tain investigations concerning the execution

of said bill of sale, and are now continuing

to make an investigation concerning the same,

for the purpose of proving, and will attempt

to prove, that said bill of sale is false and

forged. That the defendant is informed and

believes, and charges the fact to be, that

when this applicant and the said Wells and

Isaacs were arrested upon said charge of

theft that it was reported to said state's offi

cers that the cattle had been purchased by

this applicant from said Dock Simmons, and

that he had executed said bill of sale convey

ing said cattle, and delivered it to some one

of said parties. That this applicant cannot

make any further explanation or statement

to the court concerning said bill of sale with

out being exposed to self-incrimination. That

afterwards, on the said 25th day of October,

1898, the said grand jury filed a report, signed

by the said J. C. Scott, attorney for the state

in this court, charging this applicant with re

fusing ‘to answer the question as to what

he has done with the bill of sale.' A true

copy of said report is hereto attached, marked

“Exhibit A,” and made a part hereof. That

this applicant was brought before this court

on said charge on the 25th day of October,

1898. That this applicant is and was un
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learned in the law, and unacquainted with

the procedure and trial of criminal causes in

the courts of this state, and for that reason

was unable, without the aid of counsel, to

bring before and explain to the court the true

facts and circumstances concerning his fail

ure to answer said question, and was unable

to make said defense to said charge. That

this applicant had a valid and legal defense

to said charge, to wit, because his answer to

said question would tend to incriminate him,

and connect him with the commission of said

penal offenses against the laws of this state,

as before stated. That this applicant did not

intend any disrespect or contempt to said

grand jury nor to this court by refusing to

answer said question. That when this appli

cant was brought before this court he re

quested the court to permit him to have his

attorneys called to present to this court his

defense against said charges, and the court

refused said request, and refused to permit

this applicant to be defended by counsel

against said charge. That afterwards, while

this applicant was still before this court, and

while said charges were being investigated

by the court, this applicant's attorneys, Sam

Streetman and J. K. Freeman, appeared in

said court, and requested the court to permit

them to present to the court the true facts

and circumstances concerning the failure of

this applicant to answer said question; and

the court refused said request, and refused to

permit said applicant's said attorneys to make

any defense for him against said charges; and

the court then and there, upon said charge,

made his order fining this applicant $100.00,

and committing him to the jail of Milam coun

ty until said fine should be paid, and until

this applicant should be willing to answer

said question. A true copy of said order is

hereto attached, marked ‘Exhibit B,' and

made a part hereof. That this applicant was

immediately thereafter taken to and con

fined in the Milam county jail. That after

wards, on the same day, the court made some

investigation, and permitted this applicant's

attorneys and the state's attorney to make

some character of statement to him concerning

said charge and fine against this applicant,

which said investigation was made during the

absence of this applicant, and while he was

confined in said jail. That during the said

investigation the state's attorney, J. C. Scott,

stated to the court that he had made certain

investigations before the grand jury concern

ing said bill of sale, and that, if the same was

produced and proven, it might be a circum

stance against this applicant, tending to con

vict him of a criminal offense against the laws

of this state, and that the said attorney de

sired said bill of sale for the purpose of being

used in the prosecution against some parties

other than this applicant. That on the 26th

day of October, 1898, at 1:30 o'clock p. m.,

the court made its order setting aside the

former order fining and imprisoning this ap

plicant, and ordered him to be discharged

from custody. A true copy of said order is

hereto attached, and marked ‘Exhibit C," and

made a part hereof. And afterwards, and

before said order was executed, and before

this applicant was liberated, the state, by

her district attorney, filed in this court an

amended report against the applicant, char

ging him with refusing to answer said ques

tion before said grand jury. A true copy of

said amended report is hereto attached, mark

ed “Exhibit D," and made a part hereof. And

this applicant was again brought before this

court, and filed his answer to said amended

report and charge against him. A true copy

of said report is hereto attached, marked ‘Ex

hibit E,' and made a part hereof. That the

state appeared by her district attorney, and

defendant appeared in person and by his at

torneys, and the court proceeded to investi

gate said charge. That, after hearing the

statement of said district attorney and his

amended report read, defendant, by his coun

sel, presented his said answer concerning his

failure to answer said question before said

grand jury, and, the court having heard the

evidence introduced by both parties, again

made his order fining this applicant the sum

of $100.00, and imprisoning him in the said

jail of Milam county until this applicant

should be willing to answer said question be

fore said grand jury. A true copy of said

order is hereto attached, marked “Exhibit F,"

and made a part hereof. That in obedience

and pursuance to said order of the court the

clerk of said court issued a writ of commit

ment, commanding the sheriff of said county

to take into his custody and commit to jail

of said county this applicant until he should

pay said fine, and until he should have an

swered said question so propounded by said

grand jury. A true copy of said writ of com

mitment is hereto attached, marked "Exhibit

C,” and made a part hereof. The said writ

of commitment was duly delivered to R. Todd,

sheriff of said county, and in obedience to its

mandate the said R. Todd confined this appli

cant in said jail of Milam county, and that this

applicant, Robert Wilson, is now illegally con

fined in said jail, and restrained of his lib

erty, by said R. Todd, sheriff of said county

of Milam, by virtue of said order of said court,

and by virtue of said writ of commitment.

Wherefore I pray your honor to grant and

issue a writ of habeas corpus to have me

forth with before your honor, to the end that

I may be discharged from such illeral con

finement and restraint.” Which application

was signed and sworn to by said Robert Wil

SOD1.

On the trial the copies of the judgment of

contempt and writ of commitment were in

troduced, and, in addition thereto, the follow

ing testimony was introduced: “J. C. Scott.

the acting district attorney for the Twentieth

judicial district of Texas, witness for the ap

plicant, duly sworn, testified: ‘On October

25, 1898, Robert Wilson, applicant, appared

before the grand jury of Milam county in obe
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dience to a subpoena, and while before said

grand jury stated that he did not have on

his person the bill of sale purporting to have

been executed by Dock Simmons to 3 cattle,

and witnessed by Allen Isaacs, and the de

fendant was then asked by the said grand

jury where the said bill of sale was, which

question the defendant refused to answer,

and did not state to the grand jury that his

answer to said question would not incrim

inate him. That during the summer of 1898

two of the said cattle described in said bill of

sale were found butchered in a little pasture

near C. J. Wells house, and under his control,

about 3% miles from Rockdale, in Milam coun

ty, Texas. One of the cattle not butchered

was also found in said pasture. The defend

ant and Wells and Green Wilson were then

and there partners in the butcher business,

and said Wells used said pasture as a pasture.

That after said cattle were found in said in

closure, a joint complaint was filed against

applicant and said C. J. Wells and said Allen

Isaacs for the theft of said cattle from M.

IX. Cummings; and that, when said Isaacs

was arrested for the theft of Said cattle, he

gave as an explanation of their connection

and possession of said cattle that the applicant

had bought them from said Dock Simmons;

and that said applicant and said Wells and

Isaacs are now under bond for their appear

ance before this court upon the charge of

theft of Said cattle. That the said district

attorney and grand jury have investigated

the facts concerning the execution of said bill

of sale at the present term of this court, and

that the district attorney claims that said

bill of sale is false and forged, and that the

production of said bill of sale and defendant's

answers to questions concerning same, and

his answer to the question he refused to an

swer, might or might not incriminate him,

and connect him with the commission of cer

tain criminal offenses against the laws of this

state.” The defendant, being duly sworn, tes

tified as follows: “That the production of

said bill of sale, and his answers to questions

concerning same, and his answer to the ques

tion he refused to answer, to wit, “Where

is that bill of sale?” would tend to criminate

him, and connect him with the commission of

a criminal offense against the laws of the

state, to wit, the theft of cattle and forgery;

and for said reason, and no other, the defend

ant refused to answer said question before

said grand jury. That if it be true that the

applicant stated to the grand jury that he did

not refuse to answer said questions for the

reason that it would not incriminate him, and

if he stated that his answer to said question

would not incriminate him, the same were

made under a misapprehension of the facts

and the effect of said question and answer,

and by inadvertence and mistake. That the

defendant did not refuse to answer said ques

tion out of any disrespect of the grand jury

or of this court.'” Thereupon the court re

fused to discharge said applicant, but remand

ed him to the custody of the sheriff, from

which order he prosecutes this appeal.

The question presented for our considera

tion is, did the court have jurisdiction to ad

judicate that appellant was in contempt of

court by refusing to answer a question pro

pounded to him by the grand jury, or for re

fusing to produce the bill of sale alleged to be

in his possession? There is no question but

that courts have authority to punish in proper

cases of contempt; but the question here is,

did the court have the power to render the

particular judgment it did? For if the court

undertook to compel the applicant to produce

a paper or to answer a question which might

tend to incriminate him in a penal offense, and

to make his refusal to answer an offense

against the authority and dignity of the court,

and to punish him as for a contempt, then its

action was null and void. The power of an

appellate court in a question of this char

acter was thoroughly reviewed in the case of

Ex parte Degener, 30 Tex. App. 566, 17 S. W.

1111; and it is only necessary here to refer

to that case as our authority to act in a mat

ter of this character. It is insisted by the

state that, although the question may have

been an improper one, and not authorized un

der our constitution, yet it was a personal

privilege, and by the acts and conduct of ap

plicant before the grand jury he waived this

privilege: that is, he there stated that his an

Swer would not tend to criminate him. We

think this view originates in a misapprehen

sion of our statute on the subject of the ex

amination of witnesses before grand juries.

The grand jury had no authority itself to pun

ish the witness for contempt. It could only

refer the matter to the district judge. Article

426, Code Cr. Proc., provides as follows:

“When a witness brought in any manner be

fore the grand jury refuses to testify, such

fact shall be made known to the attorney repre

senting the state or to the court; and the court

may compel the witness to answer the question

if it appears to be a proper one, by imposing a

fine not exceeding $100, and by committing the

party to jail until he is willing to testify.”

From this it will be seen that when the Wit

ness refuses to testify he is brought before the

judge, as was done in this case; and it is then

the duty of the judge to determine, from the

nature of the question and the surroundings,

whether or not the answer of the witness

will tend to incriminate him. But the deci

sion of the judge is not conclusive. The wit

ness is the final arbiter of this question, as he

alone can know whether the answer will tend

to criminate him. We do not mean to say .

that he is the judge of this matter, but on his

refusal the court makes the adjudication as

to whether he is in contempt or not. Ex

parte Park (Tex. Cr. App.) 40 S. W. 300. In

this case applicant was brought before the

court, and, no matter what may have oc

curred before the grand jury, when he then

informed the court that he declined to an

swer the question or produce the bill of sale,
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because his answer or the production of said

bill of sale would tend to criminate him, it

was the duty of the court to entertain his ob

jection.

Did the applicant have the right to refuse to

state to the grand jury or the court where

said bill of sale could be found, or to refuse

to produce the same? This involves the sim

ple question whether or not the bill of sale

would tend to criminate him, either in the

offense which the grand jury were investigat

ing, of theft of said three head of cattle, or

in a charge of forgery of said bill of sale.

Obviously, if the alleged bill of sale was fraud

ulent or forged, it would be a very material

circumstance against him in the charge of

theft of cattle, and in a charge of forgery

it would also be very important. After ap

plicant declined to produce the same, stating

as his ground therefor the fact that it would

tend to criminate him, we are at a loss to

understand upon what hypothesis the court

required him to answer. In the nature of

things, there could be no difference between

his testifying before the grand jury or be

fore the court. Our constitution provides:

“In all criminal prosecutions, the accused shall

not be compelled to give evidence against

himself.” Bill of Rights, $ 10. And this was

as much a criminal prosecution when enter

tained before the grand jury as if it had been

before the court. This question was thor

oughly discussed, and the authorities review

od, in Counselman v. Hitchcock, 142 U. S. 547,

12 Sup. Ct. 195, and we refer to that decision,

and the authorities there cited. The same

principle that protects a party against being

compelled to give in oral testimony incrimi

nating himself is also applicable when it is

sought to require him to surrender any of his

private books or papers. See Boyd v. U. S.,

116 U. S. 616, 6 Sup. Ct. 524. We quote from

that case as follows: “Any compulsory dis

covery by extorting the party's oath or com

pelling the production of his private books

and papers to convict him of crime, or to for

feit his property, is contrary to the principles

of a free government. It is abluorrent to the

instincts of an Englishman; it is abhorrent to

the instincts of an American. It may suit the

purposes of despotic power, but it cannot abide

the pure atmosphere of political liberty and

personal freedom.” It is held in a majority

of the cases that, if the testimony merely fur

nishes a link in a chain of evidence that may

convict him, or tend to convict him, the wit

ness is protected by his constitutional privi

lege. Put in this case there can be no pre

“tense that the bill of sale was not material

testimony; it was palpably so; and we are

surprised that it did not occur to the judge

at once that it was beyond his power to coin

pel its production when the witness stated to

him that it would tend to criminate him. In

this particular the fundamental law of the

land—our bill of rights—was the safeguard

under which the applicant rested his claim

of Iluluunity from answering the question;

and it afforded a shield which no exigency of

prosecution or desire for ferreting out crime

would justify a court in disregarding. To

have compelled an answer of the witness, as

was sought in this case, was not only to

strike down section 10 of our bill of rights,

protecting citizens from being compelled to

give evidence against themselves, but it was

also in violation of another provision, which

protects citizens against unreasonable seizures

and searches. If the defendant had been on

trial before a petit jury, the judge would have

been no more authorized to have compelled

him to produce the bill of sale as evidence

against himself than he would have been au

thorized to require him to take the stand and

testify as to the contents of the bill of sale.

And we apprehend it will not be contended

that he could be placed on the stand, and

have been compelled to disclose the where

abouts or contents of the bill of sale. These

sections were placed in our bill of rights for

the purpose of protecting the citizen. Similar

clauses are to be found in the constitution of

the United States and all of the states of the

Union. The principle goes back to the early

days of English jurisprudence, to the star

chamber inquisitions, and to the time of John

Wilkes, when Lord Camden, in Entick v. Car

rington, 19 How. St. Tr. 1029, planted firmly

the principles of liberty regulating and re

straining the inquisitorial powers of courts.

which has ever since been the rule of law

among all English speaking peoples. And in

this day neither the legislature nor courts

are authorized to violate these sacred provi

Sions of our constitution. We therefore hold

that the judgment of the lower court remand

ing the applicant to custody for refusing to

produce said bill of sale, or to answer ques

tions relating thereto, was violative of our

bill of rights, and was illegal and void. The

judgment is accordingly reversed, and the re

lator is ordered to be discharged from cus

tody.

IIUIRT, P. J., absent.

McAVOY v. STATE.

(Court of Criminal Appeals of Texas.

1898.)

PERJU RY - MATER ALITY of FALSE TESTIMONY —

INSTRUCTIONs.

1. In an action against a bank for a balance

due on a deposit slip, a check containing a no

tation as to a portion of the deposit which it

withdrew was introduced. There was no dis

pute as to the check, the only controversy being

over the date of a payment shown on the de

posit slip. One of the witnesses, was after

wards prosecuted for perjury in his testimony

concerning it. In the prosecution a witness

testified as to the time when the notation was

made on the check, and he in turn was prose

cuted for perjury. Held, that his testimony

was not shown to be material.

2. Where the question whether testimony of

a witness afterwards accused of perjury was

material depends on a number of facts, the

Nov. 30,




