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Argument for the appellant.

Georee . Gippives, ApM’r, V. CITY OF SAN ANTONIO.
?

1. CONSTITUTIONAL LAW—CONSTRUCTION OF STATUTE.—The act of
Legislature, approved September 5, 1830, entitled ‘* An act to in-
corporate the San Antonio and Mexican Gulf Railroad,?’ is uncon-
stitutional, in so far as in its 12th scetion it provides thab the city of
San Antonio, and the towns upon the line and at the terminus of
the road on the Gulf, may issue bonds to-aid in the construction of
said railroad, because it embraces a distinet object not expressed in
the title to the act.

2. SAME.—The authority sought to be given in the 12th section of said
act, upon certain cities named, (to issue bonds, &e.,) is not included
in the caption of said act, and, therefore, conflicts with section 24,
artiele 5, of the Constitution, preseribing that *‘every law enacted
by the Lecrlslatnre shall embrace but one object, and that shall be
expressed in its title.”

8. Samu.—History and discussion of the said section 24, article 5, of the
Constitution of 1845,

4, SAvME.—This article of the Constitution is mandatory. While this
has been regarded as the settled rule of construction, in this State,

* in its application the most liberal construction has been given, to
make the whole law constitutional, where the part objected to as
infringing this provision of the Constitution could be considered as
appropriately connected with, or subsidiary to the main object of
the act, as expressed in its title.

5. APPROVED.—City of San Antonio ». Gould, 34 Tex., 49, approved.

6. PLEADING.—A petition, seeking to recover on bonds and interest
thereon, issued by the city of San Antouio, under the 12th section
of the said act of September 5, 1850, is subject to demurrer; and the
action of the court below, sustaining such demurrer and dismissing
the suit, is affirmed.

ApprAr from Bexar. Tried.below before the Hon. Geo.
H. Nodnan.
The facts are given in the opinion.

W. B. Leigh, and Waelder ¢ Upson, for appellant, cited and
discussed San Antonio ». Jones, 28 Tex., 80; San Antonio
v. Lane, 82 Tex., 405; San Antonio v. Gould, 34 Tex., 49; Tad-
lock ». Eccles, 20 Tex., 792; Sharp v. New York, 31 Barb.,

72; Coburnv.Dodd, 14 Ind.,847; O’Leary v. County of Cook,




1877.] GippINgs v. SAN ANTONIO. 549

Opinion of the court.

28 111., 584 ; People v. Lawrence, 86 Barb., 177; De Witt v.
San Francisco, 2 Cal., 299; Washington v. Page, 4 Cal., 388;
Pierpont ». Crouch, 10 Cal., 815; Cooley’s Const. Lim., 144,
146; Dillon on Mun. Corp., sec. 28; Chiles ». Drake, 2 Met.,
(Ky.,) 146; Oldham Turnpike Co.v. Ballard, 2 Met. (Ky. ;) Mo-
sier v. Hilton, 15 Barb., 657; Fletcher v. Oliver, 26 Ark., 289;
Johnson v. Higgins, 8 Met., (Ky.,) 566 ; People ». Mahaney, 18
Mich., 481; Fireman’s Association v. Lounsbury, 21 TIl,, 511;
Parkinson v. State, 14 Md., 184; Reed ». State, 12 Ind., 641;
Blood v. Mercelliot, 53 Penn. $t., 891; Bright v. McCullough,
27 Ind., 228; Robinson v. Bank of Darien, 18 Ga., 65; Pim v,
Nicholson, 6 Ohio St., 176 ; Morrison ». Springer, 15 Towa, 804;
Adams v. Howe, 14 Mass., 847; Sharpless v. The Mayor,
21 Penn., 162; The People v. Draper, 15 N. Y., 543,

McLeary § Wurzbach, for appellee, discussed the authorities
cited by appellant.

King, also for appellee.
Peceler & Fisher, also for appellee,

Roserrs, CHIEF JUusTicE.—This suit was instituted in the
District Court of Bexar county, by G. H. Giddings as admin-
istrator of Emma (tiddings, deceased, for the recovery of the
amount of a bond and interest coupons attached, issued and
delivered by the city of San Antonio to the “San Antonio
and Mexican Gulf Railroad,” dated March 1, 1852, the pun-
cipal of said bond being one thousand dollars.

The plaintiff alleges in his petition that the issuance of the
bond and coupons sued upon was “authorized by a vote of
the electors of the city of San Antonio, taken in accordance
with the provisions of ¢An act to incorporate the San An-

tonio and Mexican Gulf Railroad,” approved September 5,

1850.”

The defendant demurred to the petition of plaintiff, upon
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the ground ¢that the law under which said pretended claim
of plaintiff accrued is unconstitutional, and therefore void and
‘of no cffect.”

The only question presented for decision is, that the twelfth
section of the act of incorporation, by the authority of which
the bond and interest coupons were issued, provides for an-
other and different object from that which is the main object
of the act, and that such different object is not expressed in
the title, and is, therefore, in violation of that part of our
Constitution which says that «every law enacted by the Leg-
islature shall embrace but one object, and that shall be
expressed in the title.” (Constitution of 1845.)

The main object of the law, which was enacted on the 5th
of November, 1850, was to incorporate a company, and in-
vest it with ample powers, as a corporate body to construct
and operate a railroad from the city of San Antonio to some
point on the Gulf of Mexico, in Texas.

The title of the act is, “ An act to incorporate the San An-
tonio Railroad Company.”

The section of the act objected to as unconstitutional is as
follows:

«BmorroN 12. That the mayor and aldermen of the city of
San Antonio be and they are hereby authorized to sub-
scribe to the capital stock of the said company, for said city,
to an amount not to exceed fifty thousand dollars, as also
such incorporated towns through which said railway may
pass, inclusive of the town (if any) that may be its terminus
on the Gulf, and to issue bonds bearing interest or otherwise,
to pledge the faith of said city or towns to pay for the same;
and the chief justices and county commissioners of the several
counties through which the railway may pass shall be and
they are hereby authorized to subscribe to the capital stock
of said company, for their respective counties to pay the
same: Provided, That the chief justices and county commis-
sioners of said counties shall not make such subseription
unless two thirds of the qualified electors of said county or
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counties, at an election to be held for that purpose, shall vote
in favor of such subseription being made; and the chief jus-
tice of any such counties may order such election to be held,
and shall give notice of the time and object of such election,
by causing notice thereof to be posted in each precinet in the
county at least thirty days before the holding of such elec-
tion; said clection to be conducted in the manner regulating
county elections, so far as the same may be applicable;
Provided, also, That said mayor and aldermen of the city of
San Antonio, and the towns upon the line and at the terminus
of said railway on the Gulf, shall not malke such subscriptions
unless two thirds of the electors of said city or towns, quali-
fied to vote for town or city officers, at an clection to be held
for that purpose, shall vote in favor of such subscription
being made; and the mayor of sald city or towns may order
such an election to be held, and shall give notice by publica-
tion in a newspaper published in the city or town, for at
least twenty days previous to such clection being held, and
said clection shall be conducted in the same manner regu-
lating the respective city or town clections, so far as the same
may be applicable; Provided, further, That when any such
subscription shall be made, and bonds thercof be issued by
the mayor and aldermen of any of said towns or city, or by
the chief justice and county commissioners of any of said
counties, it shall be their duty respectively to provide for the
perpetual payment of the interest that may from time to time
become due upon the same, and for the payment of the prin-
cipal thereof, by levying and collecting a tax upon the real
and personal property in the city, town, or county for which
said subscription shall be made and bonds issued, which tax
shall not be less than ten conts nor more than fifty cents on
cach and every one hundred dollars taxable property in said
city, town, or county, and shall be assessed, and collected
and paid into the treasury of said city, town, or counties by
which it is levied, in the same manner the city or county tax
in such city, or town or counties is assessed and collected,
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which tax shall be continued from year to year until the
whole amount of the principal and interest due on said bonds
shall have been fully paid and discharged; and when col-
lected, after dedncting thercfrom the expenses of assessing
and collecting, shall first be applied to the payment of the
interest due on such bonds, and the remainder shall be ap--
plied to the payment of the principal on such bonds.”

This is the fourth time this section of the law has been
before this court for the adjudication of its constitutionality.
In the first case, this point was not raised, and was not de-
cided. (San Antonio v. Jones, 28 Tex., 19.)

In the second case, it was presented, and this 12th section
of the act was held to be constitutional. (City of San Anto-
nio v. Lane, 82 Tex., 405.)

In the third case, it was presented, and the 12th section of
the act was held to be unconstitutional, as embracing a dis-
tinet object not expressed in the title. (The City of San
Antonio v. Gould, 84 Tex., 49.) .

In the opinion delivered in the last case, Justice Walker
says: “The plain and literal meaning of seventeen sections
of the act make it an act of incorporation, the purpose of

which is to build a railroad from San Antonio to the Gulf of
" Mexico, with the ordinary powers, rights, and privileges in-
-cident to such a franchise.

«Tt will readily be seen that this section of the act (the
12th) is intended to enable the City of San Antonio and
- other towns and counties to become subscribers to the capital
stock of the proposed San Antonio Railroad Company, di-
recting the manner in which the stock shall be subscribed
. and paid.

«The 12th section of the act would properly, in itself, be
styled: <An act to provide the means for building such rail-
road.”” (Id., 78.)

It must be held in' mind that this is a special act of incor-
poration; that in 1850, when it was passed, there was in-
existence no general law of this State authorizing cities,
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towns, or counties,to subscribe for stock in railroads, or other
~ works of internal improvement; nor, up to that time, had
there been any decision of our Supreme Court in favor of
the power of the Legislature to confer any such authority,
and which was decided, for the first time, in the case of San
Antonio ». Jones, above quoted, in 1866 ; that this 12th sec-
tion of this special act assumed to increase the corporate
capacity of municipal bodies, by conferring this important
authority upon cities, towns, and counties; that none of
them, except the city of San Antonio, were named in the
act; that it was left uncertain and undetermined what other
towns and counties were to be affected by the act, that de-
pending upon the route of the railroad, and its point of
destination upon the Gulf, as the road might afterwards be
laid out and built; and that, by this section of the act, a
vested right would be conferred upon the company, thus
incorporated, to get the benefit of this privilege granted to
any city, town, or county through which they might choose
to carry the road, in its route to the Gulf in Texas, if such
county, town, or city should see proper to exercise such priv-
ilege. (For the last proposition, reference may be had to
Smith ». County of Clark, 54 Mo., 58.)

This enumeration of the terms and resulting effects of this
12th section is made in order to present a full view of it, as
a distinctive object of the act, which, had it been a separate
act, might properly have been entitled “An act to authorize
the city of San Antonio, and other towns and counties not
therein named, to subscribe for stock in the San .Antonio
Railroad Company.”

Mr. Cooley lays it down that the object of this provision
(in the Constitution) is to prevent log-rolling legislation, to
prevent surprisc and frand upon the Legislature, and to give
notice to citizens interested, through the publication of the
legislative proceedings, of what is being attempted to be done
affecting them. (Cooley’s Const. Lim., 144.)

Mr. Dillon lays it down that ¢« this provision has been fre-
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quently construed to require only the general or ultimate ob-
ject to be stated in the title, and not the details by which the
object is to be attained. Any provision calculated to carry
the declared object into effect, is unobjectionable, although not
specially indicated in the title.” (1 Dillon on Mun. Corp., 28.)

These two rules, correct in themselves, must be construed
together, in framing an act; so that that which is made inci-
dental and auxiliary in carrying out the main object of the
act, shall not be itsclf a distinctive object of legislation, relat-
ing to the rights, powers, and interests of corporate bodies’
and individuals, of which neither they nor their represent-
atives in the Legislature would be given any notice whatever
by the title of the act.

So far as it appears in this case, this was an ordinary rail-
road charter by a private, special act of the Legislature;
and, from anything in its title, the citizens of San Antonio,
Goliad, Victoria, Gonzales, Port Lavaca, Indianola, Velasco,
or Corpus Christ, or their representatives in the Legislature,
could hardly have had notice that their charters of incorpor-
ation were being enlarged by this act, with so important a
power conferred, upon condition that the road should be laid
off and built through one or more of them. If the railroad
was laid off through any one of them, that town would have
the power; otherwise, not.

The same may be said as to a half-dozen counties between
San Antonio and some part of the coast on the Gulf.

The amending city and town charters, and the conferring
important special powers on counties, such as building court
houses, jails, and other public improvements requiring a col-
lection of extraordinary taxes, are themselves usually dis-
tinetive objects of legislation ; most usnally prompted by the
wishes and consent of those who are concerned. And if it
should be attempted without being so prompted, then one
object of this provision isto enable them and their representa-
tives in the Legislature to have reasonable notice of it in the
title of the act.
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Had this power been previously conferred upon cities, in-
corporated towns, and counties, by a general law, or constitu-
tional clause, as it was afterwards done in this State, there
would not have been the same necessity for notice of it to
have been given in the title of the act, and the twelfth sec-
tion would have been unnecessary, except as securing the
right to the railroad company to accept a subscription under
the terms of said section, notwithstanding a subsequent change
of the general law conferring the power. This is what was
decided in the case of Smith v. County of Clark, 54 Missouri,
58. In that case there was no question raised or decided
about the constitutionality of such a section in the charter in
reference to the title to the act, and in the State of Missouri,
there was a general law giving counties the right to subscribe
for stock in railroad companies. This is, therefore, not a case
in point in favor of appellant, as quoted in the brief.

This provision in the Constitution originated in, and was
adopted to prevent the repetition of a most flagrant abuse of
legislative power in the State of Georgia in the last century.
Its history is briefly sketched in an opinion delivered in the
Supreme Court of that State, as follows, to wit: « Asto the
objection that the act of 1841 is violative of the 17th sec.
1st art. of the Constitution of Georgia, because its title is at
variance with the body of the act, I would observe that the
traditionary history of this clause is, that it was inserted in
the Constitution of 1798, at the instance of General James
Jackson, and that its necessity was suggested by the Yazoo
act. That memorable measure of the 17th of January, 1795,
as is well known, was smuggled through the Legislature
under the caption of an act, «“for the payment of the late

State troops,” and a declaratioii in its title of the right of the
" State to the unappropriated territory thereof, « for the pro-
tection and support of its frontier settlements.” (Mayor and
Alderman of Savannah v. The State of Georgia, 4 Ga., 88.)
This obnoxious act was repealed the next year, and the large
grant of land to private individuals embraced in it declared
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null and void for fraud in its enactment. This act became
still more notoriously memorable by its subject-matter being
litigated, and its history being developed in the report of the
leading case of Fletcher v. Peck, decided by the Supreme
Court of the United States in 1810. (6 Cranch, U. 8., 87.)

Hence this provision limiting the legislative power, has
been adopted in many if not most of the Constitutions of
the different States of the Union. In some of the States it is
held to be directory only; in others, mandatory. This court
has held it to be mandatory. (Cannon v. Hemphill, 7 Tex.,,
208.) ‘ :
‘While this has been regarded as the settled rule of con-
struction here, in its application the most liberal construc-
tion has been given by the Supreme Court of this State, in
accordance with the general current of authority, to malke
the whole law constitutional where the part objected to as
infringing this provision of the Constitution could be con-
sidered as appropriately connected with or subsidiary to the
main object of the act as expressed in the title, which may
be seen by reference to a number of cases that have been
decided pro and con, involving this question. (Cannon ».
Hemphill, 7 Tex., 208 : Parker v. Parker, 10 Tex., 86; Rob-
inson v. The State, 15 Texas, 812; Tadlock ». Eccles, 20
Tex., 792; The State v. Shadle, 41 Tex., 404; Breen wv.
The T. & P. R. Co., 44 Tex., 302.)

In the case of Tadlock ». Eecles, Justice Wheeler says:
«For an act having one main or principal object in view,
may incidentally affect, or be promotive of others, and it
would be impossible so to legislate as to prevent this con-
sequence. The intention doubtless was to prevent embracing
in an act having one ostensible object, provisions having no
relevancy to that object, but really designed, other and wholly
different objects, and thus to conceal and disguise thé real
object proposed by the provisions of an act under a false or
deceptive title.” The same general idea, however, variantly
expressed, may be found in numerous cases in the decisions
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of many of the States of the Union, and in the rules of con-
struction laid down by learned commentators.

The case of Mayor and Alderman of Savannah v. The State
of Georgia, (4 Ga., 88,) may be referred to, as drawing the
distinetion clearly when this provision is applicable, and its
effect when only part of the act falls under the prohibition.

Tt is not pretended that the question presented in this
case is free from difficulty in its determination. The same
question, upon the same class of claims, has twice been de-
cided by this court: first, in favor of, and next against the
constitutionality of this twelfth section of the act of incorpora-
tion—the court being composed of different members in the
last case from those who decided the first case. This suit,
it would seem, from the date of its commencement, was
brought to take the opinion again of this court, when com-
posed of still another set of justices; and the only question
made, looks to the reversal of the last decision of the
court made in it. "While it is of the highest importance that
the courts should be open at all times for the assertion of
rights that are believed to be well founded, it would be
unfortunate that it should be thought practicable, on a doubt-
ful question, to easily procure a change of decision with every
change in the members, who might, from time to time, com-~
pose the Supreme Court.

This question is, therefore, not before us as one of first
impression, but stands with the weight in favor of an affirm-
ance of the last decision of this court upon it.

The main object of the views and considerations that have
been here now presented, is to show that the last decision in
the case of the city of San Antonio v. Gould is sufficiently well
grounded in law, as that it should not be readily reversed,
and thereby add another to the changes of decision by this
court on a question, both sides of which may be sustained
with plausible reasons, as may be seen in the briefs of counsel
in this case, and in the opinions and briefs of the two pre-
ceding cases.
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Following the last decided case as a precedent, we decide
that the twelfth section of sald act of incorporation is viola-
tive of the Constitution, and that the Distriet Court did not
err in dismissing the suit to recover upon a bond and inter-
est coupons given under its authority. )

Judgment affirmed.

' ATFIRMED.

[Associate Justice MoorE did not sit in this case.]

TraoMAS BEyMAN v. WTLLIiAM BLACK.

1. LoCAL STATUTES.—Where there is no express constitutional restric-
tion against the passage of local laws, the courts cannot hold such
laws void for want of constitutional power to enact them. The au-
thority to cnact laws sfrictly local, implies the same authority to
make local exceptions to a general law.

2. STOOK LAW—INSPECTION, &c.—STATUTE.—* An act to encourage
stock-raising and for the protection of stock-raisers,”” approved 23d
March, 1874, is not unconstitutional on account of its operation be-
ing suspended as to a large number of counties.

3. Brock LAws.—The legislation ju this State assumes, that.in regard
to cattle, possession is not prima facie evidence of ownership; owne
ership must be established by the mark and brand.

4, Sane.—The act of 23d March, ** An act to encourage stock-raising
and for the protection of stock-raisers,” discussed, its objects and
modes of procedure explained.

5. DUE COURSE OF LAW.—The forfeiture provided for in scctions 27
and 43 of said act, is not strictly a forfeitnre. The act assumes that
the party from whom the cattle seized were taken, was not the
owner, and protects the absent and unknown owner, by providing
for sale, and that the.proceeds of the sale be held for him a limited
time. '

6. SAME—DUE PROCESS OF LAW.—Due process of law in each partie~
ular case, means such an exertion of the powers of government as
the seftled maxims of law permit and sanction, and under such
safeguards for the protection of individual rights as these maxims
prescribe for the class of cases to which the one in question belongs.

7. SAME.—The modes of procedure provided in the stock law is a legiti-
mate police regulation of the pecnliar species of property to which it






