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CHRISTIAN, J.

The offense is murder; the punishment,
confinement in the penitentiary for life.

It was charged in the indictment, in sub-
stance, that appellant, with malice afore-
thought, killed Trnest Holmes by shooting
him with a pistol.

Chapter 151, Special Laws of the Forty-
Second Legislature (1931), at its Regular Ses-
sion (Vernon's Ann. Civ. St. art. 2116a), pro-
vides for a jury wheel and the selection of
juries by means thereof in counties having a
population of not less than 95,000 and not
more than 125,000 “according to the ‘lastest’
(latest) United States census.” Section 1 of
the act reads, in part, as follows: “Between
the 1st and 15th days of July, 1931, and be-
tween the 1st and 15th of July each year
thereafter the Judges of the District Courts
of the county hereinafter describel shall ap-
point Jury Commissioners for the said Courts
as follows: One Commigssioner from each
rural Justice Precinet and in Justice Pre-
cinets having therein a city containing a
population of not less than twenty thousand
{20,000) and not more than thirty-five thou-
sand (35,000), two Commissioners; and the
Precincts containing a city of more than thir-
ty-five thousand (85,000) and not more than
gseventy-five thousand (75,000), four Commis-
sioners; and the Precincts containing sev-

. enty-five thousand (75,000) and not more than

one hundred twenty-five thotisand (125,000),
six Commissioners; and in ]:'_’recincts, a city
of more than one hundred twenty-five thou-
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sand (125,000), eight Commissioners; and
shall cause the Sheriff to notify them of their
appointment and when they.are to appear.”
The remaining provisions of section 1 re-
late to the qualifications of the jury commis-
sioners and the time for meeting for the pur-
pose of filling the wheel. Section 2, in sub-
stance, provides that the commissioners shall
place in the wheel the names of as many men
who are known to be qualified jurors under
the law as may be directed by the court. See-
tion 8 relates to the drawing of the jurors
from the wheel, it being therein provided:
“Whenever directed by the Court having
charge of said Jurors, the District Clerk or
one of his deputies in the presence and under
the direction of the District Judge, if the
Jurors are to be drawn for the District Court
or the Clerk of the County Court or one of hig
deputies, or the Sheriff or one of his deputies
in the presence and under the direction of the
County Judge, if the Jurors are to be drawn
for the County Court, shall draw from the
wheel containing the names of the Jurors
after the same hag been well turned, so that
the cards therein are thoroughly mixed one
by one, the names of thirty-six Jurors, or a
greater or less number where such Judge has
so directed, for each week of the term of the
District or County Courts for which a Jury
may be required, and shall record such names
as they are drawn upon as many separate
sheets of paper as there are weeks for such
term or terms for which Jurors will be re-
quired. At such drawing, no person other
than those above named, shall be permitted
to be present. The officers attending such
drawing shall not divulge the name of any
person that may be drawn as a Juror to any
person.” : .

. No provision is made for sealing and cer-
tifying the lists of jurors drawn from the
wheel. No provision is made for the deliv-
ery of the lists by the judge to the clerk or
one of his deputies. No provision is made
for administering an oath enjoining upon the
officer the duty of keeping the lists intact.
The act provides further that no other law
inconsistent with the provisions of said act
shall be applicable.

The statute in question was enacted after
January 13, 1931, and became effective on
May 13th of the same year. It is recited
therein that Senate Bill No. 105, chapter 29,
Acts of the First Called Session of the Forty-
First Legislature, is thereby amended.
Reference to Senate Bill No. 105, chapter 29,
Acts of the First Called Session of the Forty-
Pirst Legislature, discloses that it is identical
in its terms with the amendatory act, except
that it is provided in the act amended that

its provisions shall be applicable in every’

county in the state having a population of not
less than 78,000 and not more than 85,000 ac-
cording to the “latest United States census.”

Senate Bill No. 105, chapter 29, was enacted
after April 22, 1929, and became effective on
May 23d of the same year.

At the time of the enactment of the stat-
ute last mentioned, the latest United States
census, which was that of 1920, gave Mcl.en-
nan county a population of 82,921. It was
the only county in the state affected by the
provisions of Senate Bill 105, chapter 29. The
census of 1930 disclosed that McLennan coun-
ty had a population of 98,682, Hence the
county, by virtue of the increased popula-
tion, had passed beyond the operation of Sen-
ate Bill 105, chapter 29, and had returned to
the classification within the purview of the
Acts of 1907, page 269, chapter 139, as amend-
ed by the Acts of 1911, page 150, chapter 82,
and as further amended by chapters 43 and
116, Acts 1929, Forty-First Legislature (Ver-
non’s Annotated Civil Statutes, articles 2094,
2095), relating to the selection of juries by
means of a jury wheel in counties having a
population of not less than 58,000, or con-
taining therein a city of not less than 20,000,
according to the preceding United States cen-
sus. After the publication of the United
States census for 1930, the Legisiature
amended Senate Bill 105, chapter 29, Acts of
the First Called Session of the Forty-First
Legislature in the manner heretofore men-
tioned, that is, the provisions thercof were
re-enacted in chapter 151, Special Laws of the
Forty-Second Legislature at its Regular Ses-
sion, with the proviso that such provisions
should have application only in counties con-
taining a population of not less than 95,000
and not more than 125,000 “according to the
latest United States census.” At the time of
the enactment of the amended statute, Mc-
Lennan county alone wag affected by its pro-
visions. . At the present time it is alone with-
in the operation of said statute.

The Act of 1907, page 269, chapter 189, as
amended by the Acts of 1911, page 150, chap-
ter 82, and as further amended by chapters
43 and 116, Acts 1929, Forty-First Legisla-
ture (Vernon’s Annotated Civil Statutes, arti-
cles 2094, 2095), provide for the drawing of
juries by means of a jury wheel. We quote
from the aet as follows: “Between the first
and fifteenth days of August of each year, in
each county having a population of at least
fifty-eight thousand or having therein a city
containing a population of at least twenty
thousand, as shown by the preceding Federal
Census, the Tax Collector or one of his depu-
ties, together with the Tax Assessor or one of
his deputies, together with the Sheriff or one
one of his deputies, and the County Clerk or
one of his deputies, and the District Clerk or
one of his deputies, shall meet at the court

‘house of their county and select from the list

of qualified jurors of such county as shown
by the tax lists in the Tax Assessor’s office for
the current year, the jurors for service in the




District and County Courts of such county
for the ensuing year in the manner herein-
after provided.”

The Act, among. other things, provides that
the names of all men known to be qualified
jurors under the law shall be placed in the
wheel. It further provides for the drawing
of the names of the jurors from the wheel,
for the sealing and certification of the lists,
the delivery of the lists by the judge of the
court to the clerk after administering an oath

enjoining secrecy touching the disposition and

opening of such lists.

If given effect, the act involved in the pres-
ent case withdraws from the operation of the
act of 1907, as amended, counties having a
population of not less than 95,000 and not
more than 125,000, and leaves within the pur-
view of the act of 1907 three classes of coun-~
ties, viz.: First, counties having a population
of not less than 58,000, and not more than 94,
999; second, counties having a population of
not less than 125,001; and, third, counties
having a population of less than 58,000, but
having therein a city containing a population
of at least 20,000,

With the foregoing general view of the
statutes involved, we advert to appellant’s
criticism of chapter 151, Special Laws of the
Torty-Second Legislature, at its Regular Ses-
sion. Over objection by appellant, timely and
properly interposed, he was forced to take a
jury drawn in accordance with the provisions
of said act. Touching the constitutionality
of the act, it is urged that it is a local or spe-
cial law, and hence within the inhibition of
article 8, § 56, of the Constitution of Texas,
which, in part, provides: *“The legislature
shall not, except as otherwise provided in
this constitution, pass any local or special
law, authorizing: * * * Summoning or
empanneling grand or petit juries. * * %7

It appears that the enactment of a local or
special law authorizing the summoning or
impaneling of grand or petit juries is not
‘“otherwise provided in the Constitution.”

Il A law is not special because it does
not apply to all persons or things alike.
Clark v. Finley, 93 Tex. 171, 54 8. W. 343,
345. The definition of a “general law,” as
distinguished from a local or special law,
given by the Supreme Court of Pennsylvania
in the case of Wheeler v. Philadelphia, 77
Pa. 338, and approved by the Supreme Court
of our own state, appears to be accurate.
Clark v. Finley, supra. In the former case
the court said: “Without entering at large
upon the discussion of what is here meant by
a ‘local or special law,” it is sufficient to say,
that a statute which relates to persons or
things as a class, is a general law, while a
statute which relates to particular persons or
things of a class is special, and comes within
the constitutional prohibition.”

Il Classification of cities and counties by
population, and legislation applicable to such
classification, has generally been sustained
where a substantial reason appears for such.
classification. McQuillin, Municipal Corpo-
rations, volume 1, § 204, p. 471; Clark v.
Finley, supra; State ex rel. City of St. Paul
v. District Court of Ramsey County et al., 84
Minn, 877, 87 N. W. 942; State ex rel. Ander-
son v. Sullivan, 72 Minn. 126, 75 N. W. 8 We
quote from McQuillin on Municipal Corpora-
tions, supra, as follows: “Moreover, as in-
dicated above, a sound and sufficient reason
must appear for the classification, although
based on population. Thus, it has been ruled
in New Jersey that a statute granting to
cities of the third class authority to lease
their wharves is void because local or special.
The basis of the decision is that population
can not have any just reference to this dis-
tinction between classes of cities by which
one is separated from the others.”

I 12 this state it is the rule that the
Legislature cannot evade the prohibition of
the Constitution as to special laws by making
a law applicable to a pretended class, which is,
in fact, no class. Clark v. Finley, supra. The:
courts in other jurisdictions have given effect
to the same principle. Com. v. Patton, 88 Pa..
258; Board of Com’rs of Owen County et al..
v. Spangler et al., 159 Ind. 575, 656 N. H. 743..
In Clark v. Finley, supra, the Supreme Court
of our state said: “In so far as the courts
which undertake to define the basis upon
which the classification must rest hold that
the legislature cannot, by a pretended classifi-
cation, evade a constitutional restriction, we
fully concur with them. But if they hold
that a classification which does not manifest
a purpose to evade the constitution is not
sufficient to support a statute as a general
law merely because, in the court’s opinion,
the classification is unreasonable, we are not
prepared to concur. To what class or classes
of persons or things a statute should apply
is, as a general rule, a legislative question.
‘When the intent of the legislature ig clear,
the policy of the law is a matter which does
not concern the courts.” If the classification
of cities or counties is based on population,
whether an act is to be regarded as special,
and whether its operation is uniform through-
out the state, depend upon whether popula-
tion affords a fair basis for the classification
with reference to the matters to which it
relates, and whether the result it accom-
plishes is in fact a real classification upon
that basis, and not a desighation of a single
city or county to which alone it shall apply,
under the guise of such classification. Park-
er-Washington Co. v. Kansas City, V3 Kan.
722, 85 P. 781,

Il The weight of authority is to the ef-
fect that a classification of cities or counties
based on population, in order to be valid,
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must not exclude other counties or cities from
coming into the class on attaining the speci-
fied population. ILewis’ Sutherland, Stat.
Construction (2d Ed.) p. 397 et seq., and notes;
City of Fort Worth v. Bobbitt, Attorney Gen-
eral (Tex. Com. App.) 836 S.W.(2d) 470, 472;
Hibbard v. State, 65 Ohio St. 574, 64 N. =,
109, 58 L. R. A. 654. We quote from Suther-
land, supra, as follows: “A classification based
upon existing or past conditions or facts
and which would exclude the persons, places,
things or objects thereafter coming into the
same situation or condition, is special and
void. Thus a classification of cities or coun-
ties based upon existing population or upon
population shown by specified census is of
this character,” '

The judicial precedents in which applica-
tion has been made of the foregoing principle
are numerous. City of Fort Worth v. Bob-
bitt, Attorney Gencral, supra; Davis v. Clark
et al,, 106 Pa. 877; State ex rel. City of St.
Paul v. District Court of Ramsey County,
et al,, supra; State ex rel. Anderson v. Sulli-
van, 72 Minn. 126, 75 N. W. 8; Morrison v.
Bachert, 112 Pa. 322, 5 A. 789; Johnson v.
City of Milwaukee, 88 Wis. 883, 60 N. W.
270 ; Campbell et al. v. City of Indianapolis et
al., 155 Ind. 186, 57 N. B. 920; Verges v. Mil-
waukee County, 116 Wis. 191, 93 N. W. 44.
Illustrating the principle, we have in our
state the recent decision in the case of City
of Fort Forth v. Bobbitt, supra. In that case
the Supreme Court had under consideration
an act authorizing the issuance of bonds by
cities having a population of not less than
106,000 and not more than 110,000, according
to the United States census of 1920. The city
of Fort Worth alone was affected by the pro-
visions of the act. In reaching the con-
clusion that the act was a local or special
law, inhibited by section 56 of article 3 of
the Constitution, the court reviewed many of
the judicial precedents on the subject, and in
the course of the opinion used language as
follows:

“Of course we do not mean to hold that an
act general in its nature and terms would be
in contravention of the above constitutiohal
provisions, merely because at the time of its
passage it only affects one city; in fact we
hold to the contrary. We think, however, that
an act which is so drawn that by its plain
and explicit provisions it is made to apply
to one city only in the state, and can never
in any contingeney apply to any other city,
is just as repugnant to the constitutional pro-
visions under discussion as though the name
of the city to which the act does apply had
been written into the act in the first instance.
In other words, we think that a city can be
designated by description just as effectively
as it can be named.

“To state our views in another form, we
hold that a law that has uniform application
throughout the state to cities of a certain

class, as to population, or other legitimate
classification, is not repugnant to the consti-
tutional provision wunder discussion, even
though there is only one city in the state of
that class, but when the law is so drawn that
it applies only to ome city, and can never
apply to any but this one city in any possible
event, the law is unconstitutional and void,
because such a law is not based on classifica~
tion but on isolation. Cooley’s Constitutional
Limitations (8th Ed.) Notes, vol. 1, pp. 262,
268.”

BBl 1o our state the decisions on the
question involved in "City of Fort Worth v.
Bobbitt, supra, are apparently not har-
monious. The jury wheel law of 1807, be-
fore its amendment, was by its express pro-
visions made applicable only to counties hav-
ing cities aggregating 20,000 population ac-
cording to the census of 1900, It excluded
from its operation counties that might there-
after or at the time of its enactment have
cities aggregating 20,000 in population. In
Smith v. State, 54 Tex. Cr. R. 298, 113 8. W.
289, 800, this court sustained the classifica-
tion and held that it was a general law, not-
withstanding the fact that the classification
was based upon the population shown by a
specified census which would exclude coun-
ties thereafter coming into the same situation
or condition from eyer being within the opera-
tion of the law. In an able digsenting opin-
ion, Judge Davidson referred to the fact
that the get did not apply to all counties simi-
larly situated at the time of its passage and
that it excluded from its provisions all coun-
ties that might be similarly situated in the
future. After reviewing many decisions deal-
ing with the question involved, Judge David-
son used language as follows: ‘“‘As to another
phase of this law and its comstitutionality,
to wit, that it is ewclusive and operates for
the present only, to the exclusion of the coun-
ties which might come within its operation,
all the authorities support the contention of
appellant. Hetland v. Norman, 89 Minn. 492,
95 N. W. 805, holds an act special where its
operation was limited to such counties as had
at the time of its passage expended at least
$7,000 for courthouse purposes. The court
says the classification was both 4llusive and
arbitrary, and that it was wnique and novel.
‘T'o approve it would open the door to all
sorts of special legislation, general in form
but special in fact, the only limitation to
which, would be the ingenuity of legislators
in devising new classifications.’ Without go-
ing into a further discussion of this particu-
lar phase of the subject, I cite in support of
my views the following cases: State v. Simon,
53 N. J. Law, 550, 22 A, 120 ; Bennett v. Com-
mon Council, 55 N. J. Law, 72, 25 A. 113;
Parker v. Common Council, 57 N. J. Law, 83,
30 A. 186; Coutieri v. City [of New Bruns-
wick], 44 N. J. Law, 58; Zeigler v. Gaddis, 44
N. J. Law, 863; Douglas v. People, 225 IlL




586, 80 N. E. 341, 8. R. A. (N. 8.) 1116, 116
Am. St. Rep. 162. In my opinion it is a safe
proposition to assert that the act of the Thir-
tieth Legislature does not apply to every
county in the state and is therefore void;
that, to make it a general law, it must not

legislate only for presemt or unchangeable

conditions. I am persuaded that no case can
be found in the reports which holds a law
to be general which failed to provide for and
anticipate the wants of the future. On the
contrary, wherever the question has arigsen,
every court has held a law special which cre-
ated a classification which was aerbitrary or
illusive, and which operated upon wunchonge-
able conditions and failed to provide for fu-
ture localities or objects to come within
the class, no matter how ingenious the eva-
sion eraployed to make a special law assume
the guise of a general law may have been.
Perhaps there may be no limit to the in-
genuity displayed by legislative bodies inten-
tionally or otherwise to make a mere desig-
nation assume the form of a classification.”

Smith v. State, supra, was followed by
many decisions of this court, among them be-
ing the following: Logan v. State, 54 Tex. Cr.
R. 74, 111 8. W. 1028 ; Huddleston v. State, 54
Tex. Cr. R. 98, 112 8, W. 64, 130 Am. St. Rep.
875; Jones v. State, 54 Tex. Cr. R. 507, 113 8.
W. 761; Oates v. State, 56 Tex. Cr. R. 571,
121 S. W. 870. In the case of Northern Tex-
as Traction Co. v. Danforth, 53 Tex. Cr. R.
419, 116 8. W. 147, 148, one of our Courts of
Civil Appeals considered the act of 1907 be-
fore its amendment, and sustained its valid-
ity, with a statement as follows: “The solu-
tion of the question is not free from diffi-
culty, as there is a sharp conflict between
the authorities of other jurisdictions. We,
therefore, hold in deference to the holding
in Smith v. State, supra, that the said act
is constitutional.”

Again, in the case of Rice & Lyon v. Lewis
et al., b9 Tex. Cr. R. 273, 125 S. W. 961, the
act of 1907 was considered by the Court
of Civil Appeals of the First Supreme Judicial
District and sustained on the ground that
it had been upheld by this court and by the
Court of Civil Appeals in Northern Texas
Traction Co. v. Danforth, supra, following the
Court of Criminal Appeals. Reference wag
made to the fact that in Northern Texas Trac-
tion Co. v. Danforth, supra, a writ of ervor
had been denied by the Supreme Court. After
the decisions to which reference has been
made, the Legislature amended the act and
provided therein, in substance, that the popu-
lation upon which the classification was based
should be as shown by the “preceding federal
census.” 'Thus, in employing the term de-
fined in subdivision 8, article 23, Revised
Civil Statutes 1925, the Yegislature removed
the restriction involved in the question of the
constitutionality of the act, and made it ap-
plicable to all counties that might thereafter
by an increase of population come within its

terms. Subdivision 8 of article 23, Revised
Statutes of 1925, provides: “ ‘Preceding Ted-
eral census’ shall be construed to mean the
United States census of date preceding the
action in question and each such subsequent
census as it oceurs.” In view of the amend-
ment—the legislative action coming as it did
after the act had been assailed as being a
local law under the great weight of authority.
—the opinion is expressed that the decisions
in the case of Smith v. State, supra, and the
cases following it should not, in so far as
they are out of harmony with the holding in
the case of City of Fort Worth v. Bobbitt,
supra, control in determining whether a giv-
en act is local or special within the inhibi-
tion of article 3, § 56, of our Constitution,

A consideration of the classification cre-
ated by the act involved in the present case
in the light of article 8, section 56, of the Con-
stitution, primarily calls for the application
of the rule that the Legislature cannot evade
the prohibition of the Constitution by making
a law applicable to a pretended class, which
is as manifested by the act, in fact, no class.
Clark v. Finley, supra. Some of the tests for
determining whether .2 pretended class is
manifested by an act are laid down by Me-
Quillin on Municipal Corporations, vol. 1, pp.
498, 499. We quote: “The classification
adopted must rest in real or substantial dis-
tinctions, which renders one class, in truth,
distinet or different from another -class.
* % % There must exist a reasonable
justificat lon for the classification; that is, the
basis of the classification invoked must have
a direct relation to the purpose of the law.
* ok E

Giving application to the principles con-
trolling, it iz observed that the Legislature
evidently deemed the act of 1907, as amended,
adequate to provide juries in counties having
a population of not less than 58,000 and not
more than 94,999, and in counties having a
population of not less than 125,001. This be-
ing true, what just reference could the popu-
lation used as a basis for the class created
by the law applicable to McLennan county
have to the distinection between counties em-
braced therein and those within the operation
of the act of 1907? If the act last mentioned
adequately meets the needs of counties both
below and above the limits of the class em-
braced in the statute involved here, it is rea-
sonable to conclude that it (act of 1907) ade-
quately met the requirements of the class at-
tempted to be withdrawn from its operation
by the statute under consideration. Again,
the effort of the Legislature, by amending
chapter 29, Acts of the Forty-First Legisla-
ture, First Called Session, after the censusg
of 1930 disclosed that McLennan county had
by virtue of increased population passed be-
yond its operation, to hold McLennan county
within the purview of the act, manifests, un-
der the decisions, a purpose, by a pretended
classification, to evade the constitutional in-~

]
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bibition, and, under the guise of such classi-
fication, to enact a law designed for MecLen-
nan county alone. Under the conditions stat-
ed, the act manifests that the classification
does not rest in real and substantial distine-
tions render'ng the class involved distinct
2or different from the classes within the pur-
view of the act of 1907, as amended. The
act itself, when considered in connection with
the act of 1907, shows that the basis of the
clasgification—the population involved—has
no direct relation to the purpose of the law.
Hence the opinion is expressed that a viola-
tion of the provisions of article 3, § 56, of the
‘Constitution is manifested. Being constrain-
ed to hold that the act is local and not gen-
eral, the refusal of the trial court to quash
the special venire necessitates a reversal of
the judgment.

It is plausibly argued that the act is unin-
telligible. Our disposition of the case malkes
it unnecessary to enter into a discussion of
the question.

The misconduct of the jury is not likely
‘to occur on another trial, and will not be dis-
cussed.,

The judgment is reversed, and the cause
remanded.

PER CURIAM.

The foregoing opinion of the Commission
of Appeals has been examined by the judges
of the Court of Criminal Appeals and ap-
proved by the court.

MEEKS v. STATE.
No. (5(40.

Court of Criminal Appeals of Texas,
May 4, 1932,

M. J. Baird, of Plainview, for appellant.

Lloyd ‘W. Davidson, State’s Atty., of Aus-
tin, for the State.

MORROW, P. J.
Theft of hogs is the offense;

penalty as-
sessed at confinement in the penitentiary for
two years.

Nine hogs belonging to W. M. Draper were
stolen at Quitaque in Briscoe county. They
were taken to Amarillo and sold to a packing
company. Before they were removed from
Amarillo, Draper discovered and identified
the hogs, and received pay for them from the
packing company.

Everett Smith, an accomplice, testified for
the state. He had entered a plea of guilty
of theft of the hogs and had received a sus-
pended sentence, apparently upon the prom-
ise of partial immunity. From Smith’s tes-
timony it appears that he, Meeks, and John-
son had conspired to steal the hogs; that
they took them from a pen and put them in a
trailer which was attached to an automobile
belonging to Smith; that, after they were
taken to Amarillo, Smith sold the hogs to a
packing company and received checks for
them; that neither Meeks nor Johnson was
present at the time of the sale and delivery
of the hogs. On the day the hogs were dis-
coverced, Smith and Johnson were arrested
upon one of the streets of Amarillo. Meeks
was arrested in a rooming house. Meeks in-
troduced testimony supporting the theory of
alibi, i

For corroboration the state must rely upon
the following evidence: At a filling station
at the home of the appellant, about 100 miles
from Amarillo, he and two other persons
were seen in a Chevrolet automobile by the
witness Wilcher. The witness was unable to
identify the other persons in the car. Meeks,
Johnson, and Smith were also seen together
at Smith’s home in his Chevrolet automobile.
The sheriff who made the arrest said that
Johnson and Smith were together on the
street in Amarillo; that an old Chevrolet
automobile was located upon the street; that
a man was fixing a flat tire. The sheriff did
not know who owned the car, which at the
time was parked about a half block from a
rooming house thought by the sheriff to be
Moore’s rooming house. Apparently Meeks
was with the sheriff at the time the latter

‘claims to have seen the Chevrolet automo-

bile upon the street in Amarillo. Meeks said
that “they had sent for this man to fix a
flat.”” Of the man fixing the car Meeks said:
“IIe has nothing to do with it. That is our
car.,” The car was not otherwise identified
as belonging to Smith. It was taken charge
of by a loan company claiming a lien on the
car.

The testimony of Smith identifying Doyle
Meeks as having taken part in the theft of
the hogs is not regarded as having support in
other testimony such as would comply with
the statute forbidding the conviction of one






