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POPHAM v. PATTERSON.
No. 6188.

Supreme Court of Texas.
June 11, 1932.

i

White, Taylor & Gardner, of Austin, for ap-
pellant,

Hart, Patterson & Hart, E. I, Smith, and
Ben H. Powell, all of Austin, James V. All-
red, Atty. Gen., Scott Gaines, Asst, Atty.
Gen., and Smith, Brownlee & Goldsmith, of
Austin, for appellee,

CRITZ, C.

This case is pending in the Supreme Court
on a certified guestion from the Court of Civil
Appeals for the Third Supreme Judicial Dis-
trict of Texas at Austin, Tex. The certificate
is as follows:

- “To the Supreme Court of Texas:

“The above case is pending in this court on
appeal from the District Court of Travis
County, 126 Judicial District. The question
herein certified is material to a decision of
the appeal, and grew out of the nature and re-
sult of the suit and the facts disclosed by the
record Dhefore us, which, in so far as deemed
material to this certificate, follows:

“Pravis County has more than 3,000 scho-
lastics, and a population of less than 350,000
inhabitants according to the last available
Federal Census. It has a County Superin-
tendent now holding office, who was elected at
the general election in 1930. Appellant, a
resident citizen of Travis County, and in every




way qualified to hold the office of County
Superintendent, and in every way qualified to
become a candidate for the nomination to said
office by the Democratic Party, made applica-
tion, in all respects conforming to law and
the regulations of the Democratic Party, to
appellee, the County Chairman of the Demo-
cratic Executive Committee of Travis County
to have his, appellant’s, name placed upon
the official ballot as candidate for County Su-
perintendent of Travis County, in the Demo-
cratic Primary election to be held July 23,
1932,

“Appellee refused to accept the application
and refused to present same to the Bxecutive
‘Committee at any time, basing his refusal
upon ‘the sole and only reason that the State

- Democratic Executive Committee has ruled
that the present incumbent’s term of office
does not expire until December 81, 1934, and
I feel obligated to follow the ruling of said
Committee.

“The controversy thus raised grows out of
the following circumstances: Revised Stat-
utes, Art. 2688, provides a two-year term of
office for .all county superintendents. By
Chap. 61, p. 207, General Laws 5th Called Ses-
sion 41st Legislature, the term of office of all
county superintendents chosen by popular
election was made four years; and the Act
provided that it should become effective Janu-
ary 1, 1981. The Act made no reference to
Art. 2688. At the regular session of the 42nd
Legislature, Art. 2688 was amended DY
House Bill 904, which appears to have been
passed both as a general and special law
(Genl. Laws, Chap. 357, p. 849 ; Special Laws,
Chap. 212, p. 426). ‘This amendment re-enacts
Art. 2688 in identical language, adding at the
end the following:

“‘Provided, that in all counties having a
population in excess of three hundred and
fifty thousand (850,000) inhabitants according
to the last available Federal Census the Coun-
ty Superintendent: shall be appointed by the
County Board of Education and shall hold
office for two (2) yedrs, provided further, that
this provision shall not operate so as to de-
prive any elected Superintendent of his office
prior to the expiration of the term for which
he has been elected.’

“The Aftorney General in an opinion of
date November 5, 1931, delivered to the Hon-
orable S. M. N. Marrs, State Superintendent
of Public Instruction, held that the above
amendment, to Art. 2688, repealed Chap. 61,
Acts Fifth Called Session 4lst Legislature,
thus restoring the term of office of county
superintendents to two years; but that since
the amendment. did not éither expressly or by
clear implication apply to county superinten-
dents then holding office, the amendment did
not so apply; and therefore that all county
superintendents who were holding office un-
der said Chap. 61 for a term of four years
beginning January 1, 1931, were not affected

by the amendment. This opinion was con-
firmed on May 18, 1932, in a letter from the
Attorney General'to the present State Super-
intendent, Honorable C. N, Shaver.

“The ruling of the State Democratic Bxecu-
tive Committee adhered to by appellee, is
based upon the Attorney General’s opinion,

“The present suit was by appellant to com-
pel appellee by mandamus to accept his ap-
plication and present it to the Democratic
Executive Committee of Travis County, with-
in the time provided by law. The trial
court’s judgment Jdenied the sought relief, and
the appeal is from this judgment.

“Because of the great public importance of
the controversy thus raised and the manifest
urgent necessity of having a judicial deter-
mination thereof by the Supreme Court as
soon as practicable, we deem it advisable and
our duty to certify for your decision the fol-
lowing question:

“Does the term of office of the present Coun-
ty Superintendent of Schools of Travis Coun-
ty expire two years after January 1, 1931.”

Opinion.

The question above propounded involves the
proper construction and interpretation of the
following constitutional and statutory pro-
visions:

Section 16, article 7, State Constitution,
which reads as follows:

“The Legislature shall fix by law the terms
of all offices of the public school system and

of the.State institutions of higher education,-

inclusive, and the terms of members of the re-
spective boards, not to exceed gix years.”

Article 2688, R. C. 8. 1925, which reads as
follows: ’

“The Commissioners court of every county
having three thousand scholastic population
or more as shown by the preceding scholastic
census, shall at each general election provide
for the election of a county superintendent to
serve for a term of two years, who shall be
a person of educational attainments, good
moral character, and executive ability, and
who shall be provided by the commissioners
court with an office in the court house, and
with necessary office furniture and fixtures.
He shall be the holder of a teacher’s first
grade certificate, or teacher’s permanent cer-
tificate. In every county that shall attain
three thousand scholastie population or more,
the commissioners court shall appoinf such
superintendent who shall perform the duties
of such office until the election and qualifica-
tign of his successor. In counties having less
than three thousand scholastic population,
whenever more than twenty-five per cent 6F
the qualified voters of said county, as shown
by the vote for Governor at the preceding
general election, shall petition the commis-
sioners court therefor, said court shall order
an election for said county to determine
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whether or not the office of county superin-
tendent shall be created in said county; and,
if a majority of the qualified property tax-
paying voters, voting at said election, shall
vote for the creation of the office of county
superintendent in said county, the commis-
sioners court, at its next regular term after
the holding of said election, shall create the
office of county superintendent, and name a
county superintendent, who shall qualify un-
der this chapter, and hold such office until
the next generdl election. (Acts 1905, p. 263 ;
Acts 1907, p. 210.)” ' .
' Chapter 61, Acts 5th Called Session, 41st
Leg. (Vernon’s Ann. Civ, St. art. 2688a), which
reads as follows:

“Terms of County Superintendents.

' ¢(8. B. No. 31.) Chapter 61.
“An Act to extend the term of office of elec-
tive county superintendents of public in-
struction to four years, and declaring an
' emergency.

“Be it enacted by the Legislature of the
State of Texas:

“Section 1. In all counties in which the
county superintendent of schools is chosen
by popular election the term of office shall be
four years.

“Sec. 2. This Act shall take effect January
1, 1931,

“Sec. 3. The 1mp0rtance of this legislation
ereates an emergency and an imperative pub-
lic necessity that the Constitutional Rule re-
quiring bills to be read on three several days
be suspended, and the same is hereby sus-
pended, and that this Act be in force and
take effect from and after its passage, and it
is so enacted.

“Approved Maxrch 20, 1930. -

“Bffective January 1, 1931.

“(Note.—S. B. No. 31 passed the Senate by
a vote of 11 yeas, 5 nays, 6 pairs; passed the
House by a viva voce vote.)”

Acts 1931, 42d Leg., Special Laws, pages
426, 427, c. 212 (Vernon’s Ann. Civ. St. art.
2688), which is as follows:

“Chapter 212!

“An Act amending Article 2688 Revised Stat-
utes of Texas, 1925, and declarmg an
emergency.

“Be it enacted by the Legislature of the
State of Texas:

“Section 1. That Article 2688 Revised
Statutes of Texas, 1925, be amended S0 as to
hereafter read:

“rfArticle 2688. Ofﬁce Hstablished.—The
Commissioners’ Court of every county having
‘three thousand (3,000) scholastic population
‘or-more as shown by the preceding scholastic
census, shall at each General Election pro-
‘vide - for the .election of a county Superinten-
‘dent:to..serve ‘for a term of.itwo (2). years,

who shall be a person of educational attain-
ments, good moral character, and executive
ability, and who shall be provided by the
Commissioners’ Court with an office in the
Courthouse, and with necessary office furni-
ture and fixtures. He shall be the holder of a
teacher’s first grade certificate or teacher’s
permanent certificate. In every county that
shall attain three thousand (8,000) scholastic
population or more the Commissioners’ Court
shall appoint such Superintendent who shall
perform the duties of such office until the
election and qualification of his successor.
In counties having less than three thousand
(3,000) scholastic population whenever more
than twenty-five per cent (259,) of the quali-
fied voters of said county as shown by the
vote for Governor at the preceding General
EBlection shall petition the Commissioners’
Court therefor, said Court shall order an
election for said county to determme whether
or not the office of Gounty Sueprintendent
shall be created in said county; and, if a ma-
jority of the qualified property taxpaying
voters voting at said election shall vote for the
creation of the office of County Superinten-
dent in said county, the Commissioners’ Court,
at. its next regular term after the holding of
said election, shall create the office of Coun-
ty Superintendent, and name a County Super-
intendent who shall qualify under this
Chapter and hold such office until the next
General Election. Provided, that in all coun~
ties having a population in excess of three
hundred and fifty thousand (350,000) inhabit-
ants according to the last available Federal
Census the County Superintendent shall be
appointed by the County Board of Education -
and shall hold office for two (2) years, pro-
vided further, that this provision shall not
operate so as to deprive any elected Superin-
tendent of his office prior to the expiration
of the term for which he has been elected.’

“Sec. 2. The fact that there is need to
change the method of selecting the County
Superintendent in counties affected by this
Act creates an emergency, and an imperative
public necessity that the Constitutional Rule
requiring all bills to be read on three several
days be, and the same is, hereby suspended,
and that this Act take effect and be in force
from and after its passage; and it is so en-
acted.

“Approved May 26, 1931.

“Effective 90 days after adjournment.

“(Note: H. B. No. 904 passed the House
by a viva voce vote; passed the Senate by a
viva voce vote.)”

‘We shall hereafter refer to the Act of the
Forty-First Legislature, supra, as the 1930
act and the Act of the Forty-Second Legisla-
ture, supra as the 1931 act.

1t will be noted that article 2688 R. C S.
1925, supra, which was originally enacted in
1905,:fixed. the terms of office of county school ;

‘




superintendents at two years. It will also
be noted that the 1930 act, supra, had effect
to increase the terms of office of elective coun-
ty superintendents from two to four years.
It will further be noted that section 16 of
article 7 of our State Constitution, supra,
confers on the Legisiature the power to fix
by law the terms of all officers of our public
school system, provided such terms shall not
be fixed at exceeding six years. It will final-
1y be noted that the 1981 act, supra, hag the
general effect to again fix the terms of office
of elective county school superintendents at
two years.

From the above it is evident that the an-
swer to the question certified involves three
primary questions:

1. Did the act of 1930 have the effect to
increase the terms of county superintendents
elected at the November, 1930 election, who,
under the provisions of article 17, R. C. S.
1925, took office January 1, 1931, from two to
four years?

2. Does the act of 1931, supra, repeal the
act of 1930, in so far as it relates to the
terms of office of elective county school super-
intendents?

8. If'the act of 1981 repeals the act of 1930,
in go far as it relates to such terms of office,
does it also have the effect of reducing the
terms of office of county superintendents
elected at the general election in November,
1930, to take office January 1, 1931, from four
back to two years?

Il The office of county school superintend-
ent is not a constitutional office, but is pure-
ly statutory. It therefore follows that it
comes within the provisions of section 16 of
article 7 of our State Constitution, supra,
and the Legislature has the power to fix the
term thereof at any length of time not ex-
ceeding six years.

- Since the office of county superintend-
ent is purely statutory, the Legislature also
has the power to either shorten or lengthen
the term thereof, and make the act doing so
apply to those in office at the time the act
becomes effective. Mecham on Public Offi-
cers, §§ 388 and 389; 46 C. J. p. 966, par, 106;
Stanfield v. State, 83 Tex. 317, 18 8. W. 577.
Of course this rule does not apply to consti-
tutional offices, whose terms are fixed by the
Constitution. Cowell v. Ayers, 110 Tex. 348,
220 S. W. 764.

Il Avppellee contends that the act of 1930
cannot be given effect to extend the terms of
county superintendents elected at the Novem-
ber, 1930, election to take office on January 1,
1931, from two to four years, because to do
so would be to give such law a retroactive
effeet and apply its terms before it became a
law. We do not agree to this contention.

Il Iz construing statutes it is the -duty
of the court to ascertain the legislative in-

tent, and, when such intent is once arrivéd
at, it should be given effect; in fact, such in-’
tent is the law. In determining the legisla-
tive intent, the court should not look alone to
any one phrase, clause, or sentence of the
act, but to the entire act; and this includes
the caption, the body of the act, and the
emergency clause. In this connection we
hold that, even when the emergency clause
cannot be given effect as such, still its provi-
sions may be looked to if they aid the court
in ascertaining the legislative intent.

When we apply the above rules to the 1930
act, supra, it becomes evident that the clause
therein, “This Act shall take effect January
1, 1981,” does not mean that the act did not
become a law until January 1, 1931, but
merely means that it did not have effect to
lengthen terms of office until such date. In
other words, if the act had not contained the
clause just quoted its effect would have been
to lengthen the terms of those already in of-
fice from two to four years, and would have
done away with the election of elective coun-
ty superintendents at the November, 1930,
election,

Il We think that the above construec-
tion of the 1980 act is rendered certain by
the terms of its emergency clause, which pro-
vides that it shall take effect from and after
its passage. It is true that the act did mnot
pass with the recorded vote required to put
it into immediate effect, but, had the Legis-
lature intended that the act should not be-
come a law until Januvary 1, 1981, there
would have been no purpose in having an
emergency clause at all. Had the act passed
by the recorded vote required to put it into
immediate effect, all persons interested would
have had immediate notice that county su-
perintendents elected in November, 1930, to
take office January 1, 1931, would hold a
four-year term. As the act did not get the
required recorded vote to put it into imme-
diate effect, this notice did not become oper-
ative until the act became a law, which was
90 days after the adjournment of the Legis-
lature or about June 20, 1930.

Appellee contends that the 1930 act could
not be effective as notice until it became a
law, citing Missouri, K. & T. Ry. Co. v. State,
100 Tex. 420, 100 S. W. 766. We agree with
this contention. No act of the Legislature
is operative as notice until it becomes a law,
but it is so operative as soon as it does be-
come a law. Since this act became a law,
about June 20, 1930, it operated as mnotice
from that date forward. This holding is in
entire harmony with the holding in Missouri,
K. & T. Ry. Co. v. State, supra.

It is evident that we hold that the act of
1930 became a law ninety days after the Leg-
islature adjourned on March 20, 1980, or
about June 20, 1930, and that its legal effect
was to provide that elective county superin-
tendents elected at the November, 1930, gen-
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" eral election to take office January 1, 1931,
should hold office for four-year, terms.

Il As to the guestion whether the act of
1981 repeals the act of 1930, we are of the
opinion’ that it does. In this connection it
will be noted that the act of 1931 is a later
act, and, in so far as prescribing the terms
of office is concerned, it absolutely conflicts
with the 1930 act. The former act fixes the
term of office at four years, while the latter
act fixes such term at two years. The act
of 1931 does not mention that of 1930, but,
in so far as the term of office is concerned,
the two acts are absolutely antagonistic to
each other., It follows that the latter act re-
peals the former by implication.

Il Notwithstanding the fact that the
1981 act repeals that of 1980, still it is evi-
dent that it does not have effect to shorten
the term of office of elective county school
superintendents. elected at the November,
1930, election to take office January 1, 1931.
This is because the latter act expressly pro-
vides: “Provided further, that this provision
shall not operate so as to deprive any elected
Superintendent of his office prior to the ex-
piration of the term for which he has been
elected.” This provision has legal effect to
prevent the 1931 act from shortening the
terms of office of those who took office Jan-
uary 1, 1931.

It is contended that the clause or
provision in the 1931 act just above quoted
only applies to and limits the clause or sen-
tence just preceding it, and therefore only
has effect to preserve the rights of those
elected to the office of county superintendent
in counties having a population in excess of
350,000 inhabitants. We are frank to admit
that according to strict grammatical rules
such contention is correct, but we do not ap-
ply strict grammatical rules in interpreting
statutes, when to do so would violate the
evident legislative intent. When we consider
that this statute, barring the emergency
clause, contains but one section, and when we
further consider the act as a whole, and the
fact that no good reason can be given for
saying that the Legislaturc intended to pre-
serve the rights of those elected to office in
counties containing a population in excess of
350,000 inhabitants, but did not intend to do
80 as to those elected to office in the other
counties of the state, it is evident that the
Legislature intended the phrase, “this provi-
siom,” ete., to include all who should be af-
fected by the act.

B Avpellee contends that the act of”

1930 is void because in violation of section
36, article 3, of our State Counstitution. The
section referred to reads as follows: “No law
shall be revived or amended by reference to
its title; but in such case the act revived, or

the section or sections amended, shall be re-
enacted and published at length.”

We think the act not in violation of the
above constitutional provision. It is true
that the act of 1930 does have effect to
change article 2688 in part; the change be-
ing to fix the term of office of county school
superintendents at four instead of two years,
but the mere fact that a later act amends a
former act by implication does not render
the later act repugnant to the above consti-
tutional provision. Cooley’s Constitutional
Limitation (8th Ed.) vol. 8, p. 815; Souther-
land on Statutory Construction (2d Ed.) vol.
1, p. 446.,

Finally we do not wish this opinion to be
understood as afirmatively holding that that
part of the 1931 act which provides for the
appointment of county school superintend-
entg in counties of more than 350,000 popula-
tion is constitutional. That question is not
before us, and we express no opinion thereon.

The question propounded by the Court of
Civil Appeals should be answered ‘“No.”

Also on account of the shortness of the
time yet to intervene before the county exec-
utive committee of Travis county will be re-
quired to make up the primary ballot, both
parties hereto have waived the right to file
motions for rehearing. The above answer
should therefore be certified to the Court of
Civil Appeals at once. ’

CURETON, C. J.
The foregoing opinion is adopted and or-
dered certified at once. Lo
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