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Boyle, Wheeler, Gresham & Terrell, of San
Antonio, for appellants, ’

Maurice Lehmann, of Boerne, and Alfred
Petsch, of Fredericksburg, for appellee.

MURRAY, Justice.

Henry Schuetz, appellee, brought this suit
against A. W, De Bell, his wife, Elsie C. De
Bell, and Boerne State Bank, seeking a man-
datory injunction compelling the officers of
this bank to deliver to him one certain deed
held by them subject to an escrow agreement
between himself and the two De Bells,

A. W. De Bell and wife were in possession
of a certain tract of land in Kendall county,
which constituted their homestead. 'There
was an outstanding vendor’s lien note against
the property with something over $8,000 in
principal due. Suit to foreclose had been in-
stituted by, appellee, and, in order to avoid a
foreclosure, De Bell and wife executed an es-
crow agreement, together with a deed to the
property, and deposited same with the Boerne
Bank, to be delivered to appellee in the event
they did not pay certain sums of money on
or before October 7, 1938.

After the execution of this deed, Mrs. Elsie
C. De Bell notified the officers of the bank
not to deliver this deed, as she wished to re-
tract her agreement to convey her homestead.

This suit was instituted to compel the de-
livery of the deed and to secure possession of
the premises.

The trial judge held a hearing in Kerr coun-
ty on October 13, 1938, and granted a manda-
tory injunction, as prayed for.

‘We are of the opinion this was error.
Mrs., De Bell had executed a deed to her
homestead, but it had not been fully deliv-
ered; it was placed in escrow to be returned
to her in the event she and her husband were
able to pay approximately $2,000 prior to Oc-
tober 7, 1933. In the event the payment was
not made, the deed was to be delivered to
Schuetz. Before the date ol which the deed
was to be delivered, Mrs. De Bell notified the
officers of the bank of her desire to retract
her agreement to convey her homestead.

A married woman can only convey her
homestead by a written deed duly-signed, ac-
knowledged by her as required by law, and
delivered. At any time before complete de-
livery, she may retract and refuse to convey.
A conditional delivery or a delivery in escrow
is insufficient to pass title to a married wo-
man’s homestead. And especially is this true
where the deed is to be returned to her on
the happening 6f certain contingencies, This

would constitute nothing more than an exec- *

utory contract for the sale of the homestead
which may be revoked. Jones v. Goff, 63 Tex.
248; Crabb v. Bell (Tex. Civ. App.)220 8. W.
623; Jackson v. Scoggins (Tex. Civ. App.)

220 8. W. 3802; Maynard v. Gilliam (Tex. Civ.
App.) 225 8. W. 818; Blue v. Conner (Tex.
Civ. App.) 219 S. W. 533.

The order granting the temporary manda-
tory injunction will be reversed and set ‘aside.
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MURRAY, Justice.

This is an appeal from an order made by
Hon, Brian Montague, as judge of the Sixty-
Third judicial district, granting a temporary
injunction against Hon, John S. ¥ritter, coun-
ty judge of Kinney county, and others, re-
straining the appellants, who were the de-
fendants below, from organizing a county-
wide eommon school district in Kinney coun-
ty, and from ecarrying into effect the other
provisions of Senate Bill No. 542, passed by
the Forty-Third Legislature. Thig bill is pub-
lished in the Special Laws of Texas, 43d Leg-
islature, Regular Session 1933, e. 94, at page
122,

Senate Bill No. 542 provides, among oth-
er things, for the formation of a county-wide
common school district in Kinney county on &
majority vote of the qualified voters of said
county; for the abolition of existing school

districts therein; for the election of trustees
of said county-wide district; authorizes the,

levy, assessment, and collection of taxes, and
prescribes the powers and duties of such trus~
tees.

After the passage of this bill, an election
was ordered in Kinney county, on July 22,
1933, to determine whether or not a majority

of the qualified voters wished to accept -the.

provisions of the bill. The election resulted
favorably for the bill, and the county-wide
school trustees provided for were elected. On
July 28, 1933, appellees presented to the dis-

| the rules governing special laws.
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trict judge their petition for a temporary in-
junction, restraining the defendants from car-
rying into effect the provisions of the bill. A
temporary restraining order was granted.
On August 15, 1933, appellants filed their an-
swer in this cause and upon a hearing, held
on the 26th day of August, 1933, the trial
judge granted a temporary injunction, from
which order the defendants below have pros-
ecuted this appeal.

At the time the temporary injunction was
granted, all that had been done under the pro--
visions of this bill was the holding of the elee-
tion, declaring the result and the qualifying
of four of the county-wide school trustees.

Il 1t is contended by appellants that 3.
B. No. 542 is a general law and not subject to
The ques-:
tion at once arises, If this was a general law,
why should its effectiveness be left to the vot-
ers of only ore county? As a general rule the
Legislature is not allowed to delegate its leg-
islative power. Xowever, it has been held
fthat whether or not a special law may become
effective may be left to a majority vote of the
particular district to be affected thereby.
Cooley’s Constitutional Limitations (8th Ed.)
pp. 236, 237. On the other hand, it is held to
be an improper delegation of legislative pow-
er to submit to the entire state the adoption
of a general law. Cooley’s Constitutional
Limitations (8th Bd.) p. 239. It is clearly im-
proper to leave the final effectiveness of a
general law to the voters of only one county,
which would be the result bere if 8. B. No.
542 is to be construed to be a general law.
The only possible justification for leaving the
effectiveness of this bill to the voters of Kin-
ney county would be on the theory that it was
a special dnd local law, affecting only the peo-
ple of that county.

TFurthermore, by the expressed terms of
this bill it affects only Kinney county. It
could never extend to any other county. In
City of Fort Worth v. Bobbitt, 36 S.W.(2d)
470, 472, the court said: “An act which des-
ignates a particular city or county by name
~ % * gnd whose operation is limited to
such city or county, is held to be local or spe-
cial”

In Austin Bros. v. Patton (Tex. Com. App.).
288 8. W. 182, 186, the court said: “A local
law is one the operation of which is confined
to a fixed part of the territory of the state.
The statute under consideration relates to

. Houston county only-—a particular one of the

class, all counties being the class.”

Senate 13;1,11 No. 542 is undoubtedly a special
law. Ward v. Harris County (Tex. Civ. App.)
200 8. W. 792, 798; Altgelt v. Gutzeit, 109.
Tex. 123, 201 8. W. 400; Smith v. State, 1200
Tex. Cr. R. 481, 49 S.W.(2d) 739.

[l Hdving come to the conclusion that S.-
B. 542 is a local and special law, it is uncon-
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stitutional in that it attempts to form a
school distriet by special act of the Legisla-
ture. Prior to 1927, section 8, art. 7, of the
State Constitution, contained the following
language: “And the Legislature may also
provide for the formation of school districts
by general or special law without the local no-
tice required in other cases of special leglsla-
-tlon I

At an election held November 2, 1926, proe-
lamation issued January 20, 1927, this section
was readopted by the people of the state, and
the above provision was changed to read as
follows: “And the Legislature may also pro-
vide for the formation of school district(s) by
general laws,”

It is clear that, by eliminating from the
Constitution the provision that school dis-
tricts could be formed by special laws, it was
intended that such districts be created only
by general laws,

] Furthermore, the Constitution now pro-
vides a specific manner in which school dis-
tricts may be formed, that is, by general law.
This would-exclude the formation of school
districts in any other manner than that ex-
pressly provided for in the Constitution..

[l Senate Bill No. 542 is also unconstitu-
tional and void wherein it attempts to create
the offices of county trustees of Kinney coun-
ty, preseribe the powers and duties of officers
in the school district, regulate the manage-

ment of public school situation in such dis-

trict, and raise funds for such purpose.

Section 56, of article 3, of the State Consti-
tution, provides, among other things, as fol-
lows: “Sec. 56. The Legislature shall not,
except as otherwise provided in this Constitu-
tion, pass any local or special law, authoriz-
ing * * * regulating the management of
public schools, the building or repairing of
school houses, and the raising of money for
such purposes.”

It is obyious that many of the provisions of
8. B, No. 542 attempt to do the very things
which section 56, art. 3, definitely says the
Tegislature cannot do by a special act. See,

_ also, section 3, art. 8; section 28, art. 1; sec-

tion 1, art. 8; section 36, art. 8, of the State
Constitution.

Il 1t is contended that section 56 of arti-
cle 3 was repealed by implication when, in
1883, section 3, art. 7, was adopted, and that
the amending of section 3, art, 7, in 1927,
could not re-enact section 56 of article 3. Wé
do not feel that the provisions of these twa
sections are so inconsistent that one could be
‘treated as the repeal of the other by implica-
tion.

As shown above, section 56 contains the
phrase, “except as otherwise provided in this

Constitution.” Until 1927, section 3, of arti-
cle 7, contained an exception to section 56.
Since 1927 it does not contain an exception.
It eould not be said that an exception to sec-
tion 56 would operate as a repeal of it when
such exception was expressly provided for by
section 56 itself,

S. B. No. 542, being a special law and re-
pugnant to section 3, art. 7, and section 56 of
article 3, of our State Constitution, is uncon-
stitutional and void.

I 1t is further contended that, regard-
less of the unconstitutionality of this bill, ap-
pellees cannot maintain this action in its
present form; that the gist offl this action is
to contest the validity of a quasi munieipal
corporation, that is, the validity of the coun-
ty-wide common school district of Kinney
county; that this can only be done in a direct
proceeding, wherein the state is a party and.
brought in the nature of a quo warranto pro-
ceeding. This rule is unquestionably correct
where there is a de facto municipality in ex-
fistence under color of law, but in the present
case there is no de facto corporation. The
facts show that no corporation had been or-
ganized. Tour trustees had qualified, and
nothing further had been done. The requi-
sites of a de facto corporation are three: (1)
A charter or general law under which such a
corporation as it purports to be might lawful-
Iy be organized; (2) an attempt to organize
thereunders and (3) actual user of the corpo—
rate franch1se.

" There being no user of the corporate fran-
»ch1se, appellees could properly resort to in-
junctive relief. The legal remedy of quo war-
ranto would not be available to them under
the circumstances. Tulare Irrigation Dist. v.
Shepard, 185 U. 8. 1, 22 8. Ct. 531, 46 L. Dd
713,

It has also been held in this stat;e that,
where the very law under which the corpora-
tion attempts to organize and by virtue of
which it receives its authority to an existence
is unconstitutional and void, tax paying citi-
zens of the, territory affected may maintain a
suit seeking the equitable remedy of injunec-
tion without being compelled to bring a suit
in the nature of a quo warranto. Parks v.
West, 102 Tex. 11, 111 8. W. 726; Kuhn v.,
City of Yoakum (Tex. Com. App.) 6 S.W.(2d)
91.

The appellees herein, all but one of whom
were resident property tax paying citizens of.
Kinney county, had the right to bring and
maintain this suit. ,

The trial judge properly issued the tempo-
rary injunction, and his action in so doing
will be here upheld.

The judgment is affirmed,





