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SMEDLEY, Commissioner.

Relators are the owners of all of the rights
of the lessees under three oil and gas leases
executed on June 18, 1932, by the state of
Texas as lessor, acting through its board of
mineral development pursuant to chapter 40
of the General Laws of the 42d Legislature
enacted at its Second Called Session, 1931,
in so far as said leases cover and pertain to
three tracts in the bed of the Sabine river in
Gregg county, known as tract No. 4, tract No.
5, and the east or lower part of tract No. 7,
aggregating 203 acres. They seek the issu-

ance of a writ of mandamus to compel the
respondent, the Attorney General, to approve
as to legality and form = contract supplement-
ing or modifying the leases, which contract
was executed by relators and the board of
mineral development on July 1, 1938, pursu-
ant to chapter 120 of the General Laws passed
at the Regular Session of the 43d Legisla-
ture, 1933 (Vernon’s Ann. Civ. St, aut. 5421¢,
§ 8-A, subds. 6a-6c), amending chapter 40
above referred to.

Respondent refused to approve the supple-
mental or modificatory contract because he
entertained a doubt concerning the constitu-
tionality of chapter 120, and also a doubt
whether the terms of the contract conformed
to the provisions of the act. In all other re-
spects respondent found the contract to be
legal and in proper form,

Respondent’s contentions, which are ably
and thoroughly presented, briefily stated, are:

Trirst, that chapter 120 is unconstitutional,
being in violation of sections 44, 51, 53, and
55 of article 8 of the Constitution, because
it attempts to grant authority to the board
of mineral development to revise leases and
contracts theretofore executed by decreasing
the consideration moving to the state in con-
sideration of lessee’s agreement to abide by
the valid conservation laws, orders, rules, and
regulations with reference to the development
of petroleum or gas bearing land.

Second, that the confract is void because
the board of mineral development was with-
out authority under chapter 40 to enter into
a4 modificatory contract and because the pur-
ported consideration expressed therein mov-
ing to the state, not being authorized by
chapter 120, will not sustain the validity of
the contract.

Third, that the agreements contained in the
contract on the part of the lessees fail individ-
ually and collectively to state an adequate
consideration to support the contract because
by such agreements lessees promised to do
no more than they were already bound to do
under the leases and the laws of this state.

The case therefore involves both the con-
struction and the constitutionality of chapter
120, as well as the construction of the supple-
mental contract. The act of the Legislature
must be construed before it§ constitutionality
can be determined, and it must be construed’
in the light of the act which it amends. The
supplemental or modificatory contraect is to
be construed in the light of the two acts of the
Legislature, and in the light of the leases
which it supplements or modifies.
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Chapter 40 created a board of mineral de-
velopment composed of the Governor, the
commissioner of the general land office, and
the chairman of the Railroad Commission,
and authorized it, after advertiscment and
receipt of bids, to accept bids deemed by the
board to be to the best interest of the state,
and to enter into leases or contracts with suc-
cessful bidders for the development for oil
and gas of river beds owned by the state
and situated not more than two miles from a
well producing or capable of producing oil or
gas in paying quantities. The contracts and
leases are required to be on forms approved
by the Attorney General and are to be ap-
proved by him also as to legality. The board
is required to reserve to the state in any con-
tract to leasc a river bed area at least 34 in-
terest or royalty. Aside from this and a re-
quirement of proper safeguards against pol-
lution of the stream, the act does not under-
take to fix or provide the terms, conditions,
or considerations of the contracts and leases,
but very clearly undertakes to leave them to
the judgment and discretion of the board.
The dct is silent on the subject of making
supplemental or modificatory contracts.’

Under chapter 40 the board of mineral de-
velopment on June 18, 1932, executed to two
of the relators (the other relator later acquir-
ing an interest by assignment) three sep-
arate oil and gas leases, idemntical in their
terms, covering tracts 4, 5, and 7, respective-
ly, of the bed of the Sabine river in Gregg
county, These leases, which are for a term
of two years and as loug thereafter as oil
or gas is produced in paying quantities, pro-
vide for the delivery to the state as royalty
of the equal 84 part of the oil produced and
saved and for the delivery to the state as
royalty of the equal 3% part of all gas prd-
duced and saved, or at the option of the state
the payment to it of the value of the 3% part
of the gas. The leases require the lessce,
in addition to said royalty, to deliver to the
lessor 144 part of all oil-and gas produced
and saved from each well until the lessor has
received the sum of $5,125 as proceeds from
said 144 part from such well, or at the option
of lessor until oil or gas of the market value
of $5,125 has been so delivered to lessor from
such 14 part.

The leases in their paragraph numbered 6
provide in general ferms that the lessee shall

. reasonably develop the premises so as ade-
quately to protect the oil and gas from drain-
age.

By paragraph 7 of each lease the lessee is

required to drill an offset well or wells when-
ever production in commercial quantities is
begun from any well within 1,000 feet of any
of the area included in the lease, with the
provision, however, that in any event the
lessee shall he deemed to be complying with
the requirements of this paragraph so long
as it is in good faith prosecuting the drill-
ing of at least two wells on such tract when
required by the provisions of the lease. It is
declared in this paragraph that the prevention
of the drainage of the leased premises and
recovery of the oil and gas lying within the
same are of the essence of the instrument,
and the lease is made subject to forfeiture
for noncompliance with the provisions of this
paragraph and the preceding paragraph. By
paragraph 8 it is provided that in no event
shall lessees be required to drill wells on the
premises closer than 660 feet apart.

Paragraph 17 prohibits the lessee from re-
moving casing or any part of the equipment
of any producing well located upon the prem-
ises if the lease terminates or is forfeited for
any cause. It is further provided by this
section that “lessee shall in no event be re-
quired to continue the operation of any well
after the production therefrom has decreased
to such an extent that the income derived by
lessee is insufficient to pay the actual cost
of operation, in which event lessee may at its
option abandon said well, and with the writ-
ten consent of the Board of Mineral Develop-
ment remove all machinery and fixtures, in-
cluding the casing in the well.”

Paragraph 20 gives the lessee the right of
surrender in the following language:

“All rights to-the area covered by this
lease, and to any portion thereof may be
relinquished to the State at any time by
having a legally sufficient instrument or re-
linquishment recorded in the County or Coun-
ties in which the area may be situated, and
filed in the Land Office, accompanied by One
and No/100ths ($1.00) Dollars for each in-
strument of relinquishment, but such relin-
quishment shall not relieve the owner of any
past due obligations theretofore accerued there-
on, The above mentioned assignment and re-
linquishment fees shall be paid to the Com-
missioner of the General Land Office at Aus-
tin, Texas.”

It is expressly stated in anotber paragraph
that the instrument is not a conveyance of
the oil and gas in place, the intention being
that the lessee shall acquire title to oil or
gas only as and when produced.

The lease contains many other terms and
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conditions, but they do not appear to be of
importance in det:ei'mining the questions pre-
sented for decision.

Chapter 120, Acts of the Regular Session
of the 434 Legislature (1933), amends chap-
ter 40 hereinbefore discussed, enacted in
1931, by adding to that law subsections 6a
and 6b. Subsection 8a (Vernon’s Ann, Civ,
St. art. 5421c, § S-A, subsec. 6a) declares
that as to each lease or contract hereafter
made by the board of mineral development
it shall be the policy of the state, with ref-
erence to the development of river beds,
that all lessees or contracting parties shall
conform to the valid laws of the state and
to the valid orders, rules, and regulations
of any agency of the state applicable to the
development by others than the state of
petroleum or gas bearing land, and that each
lease or contract hereafter made by the
board shall be subject thereto. Subsection
6b (Vernon’s Ann. Civ, St. art. §421¢, § 8-A,
subsec. 6b) is as follows:

“As to any and ,each lease and/or con-
tract heretofore made by the Board of Min-
eral Development, such Board shall be, and
it is hereby, authorized and empowered to
revise the same, with the consent of the
lessees and/or contracting parties thereun-
der, their heirs, successors or assigns, in
such wise as to subject such lease and/or
contract thenceforth to the public policy
declared in Subsection 6a. Such revision
shall be accomplished by supplemental or
modificatory inst;'unlent on such terms as the
Board of Mineral Development may deem fair
and advantageous to this State, but only after
a proposal for such revision shall be for-
mally made, in a public document, to the
said Board of Mineral Development, by the
lessees and/or contracting parties under such
lease and/or contract, their heirs, succes-
sors or assigns; and provided that in con-
sideration of the consent by such lessees
and/or contracting parties, their heirs, sue-
cessors or assigns, to such revision the Board
of Mineral Development shall not reduce the
State’s share of the oil and/or gas to be re-
ceived in the future under such lease and/
or contract to less than one-fourth of the
gross production of oil and/or gas from the
land described in such lease and/or contract.”

The act requires that any supplemental or
modificatory contract executed under it shall
contain power and authority on the part
of the board to reinstate any money require-
ment or reduced royalty at any time when in
the opinion of the board such reinstatement
should be made in view of the then existing
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conditions and fairness to the state under
the original lease and contract, and that the
board shall exercise this power whenever in
its opinion the interest of the state requires
that-it be exercised.

The act further provides: That in no
event shall the state’s portion be less than
14 nor more than now provided in said con-
tracts; that no revision shall release the
lessees or their assigns from the payment
to the state for any oil or gas produced
prior to the effective execution of any revi-
sion hereunder; that nothing in such revi-
sion shall in any wise relieve any lessee or
contracting party from any obligation now
existing 'to drill any well; and that no
change shall be made by the board that
will relieve, release, or suspend the lessee
from the payment of any money or royalty
‘now due and payable for oil or gas produced
to the date that the board makes change in
the present existing lease contracts.

The emergency clause (section 2) recites,
among other things, the fact that the lessees
and their assigns under the leases already
executed are asserting that it is not re-
quired that the activities of. the state and
of fhemselves under such leases shall conform
to the valid laws, orders, rules, and regula-
tions applicable to development by others
than the state, of petroleum: or gas bearing
land. . !

The supplemental contract executed July
1, 1933, after reciting the execution of the
leases, their owmership by relators, in so
far as they affect the area hereinbefore de-
seribed, the enactment of chapter 120, the
formal proposal by relators for a revision
of the leases, and that the board after con-

- sidering all the circumstances “deems a re-

vision of such contracts on the terms herein-
after specified to be fair and advantageous
to the State and necessary to accomplish the
intent and purposes of the Legislature,” ete.,
states the particulars in which the leases are
revised and the terms of the supplemental:
contract to be as follows:

1. The paragraphs of the leases dealing
with royalty and payment out of oil are re-
written so that the oil royalty is changed
from 3% to 4, and the fractional part of
the oil from which the additional payments
are to be made is changed from 44 to
Yoar ,

2. The following additional obligations are
imposed upon the lessees:

a. Lessees agree that their activities shall
be subject to the conservation laws and
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valid orders, rules, and regulations aﬁplica—
ble to the development by others than the
state or its agencies of petroleum or gas
bearing land.

b. Lessees agree that when any well here-
tofore or hereafter drilled ceases to produce
0il by natural flow, they will provide and
equip such well with the necessary machinery
and equipment to cause it to continue the
production of oil.

c. Lessees agree that they will not exer-
cise their rights of surrender as to any por-
tion of the land upon which there is lo-
cated at the time of the surrender any well
producing oil or gas unless lessees’ share
of the production from such well is insuffi-
cient to pay the cost of operation of the
well.

" d. Lessees agree to commence the drilling,

of five additional wellg within ninety days
from the date of the supplemental contract,
and agree that any surrender or relinquish-
ment by them shall not operate to release
them from the obligation to drill such ad-
ditional wells.

3. The supplemental contract is expressly
made subject to chapter 120, and particular-
1y to those portions of the same which permit
the board at any time to reinstate any.money
requirement or reduced royalty' requirement,
and which provide that no revision shall re-
lieve or release lessees from any existing
obligation to drill a well or from the pay-
ment of money or royalty for oil or gas
already produced.

The important question of construction
presented is whether chapter 120 authorizes
the board so to revise existing leases as to
impose upon the lessees any other obliga-
tions than the one specified in the act, name-
ly, to develop and operate the property in
accordance with the conservation laws, or-
ders, rules, and regulations; or differently
stated, whether the board is authorized by
the act to revise or modify existing leases
in any other manner or to any other ex-
tent than to reduce the oil royalty to be paid
the state and to bind the lessees in consid-
eration thereof to conform to the conserva-
tion laws, orders, ete.

Respondent’s construction of the act is that
it permits the board to revise existing leas-
es and contracts in such way as necessarily
to decrease the consideration moving to the
state (the royalty) and that the only consid-
eration for such reduction which the act
permits the board to obtain from the lessees
is the agreement to abide the valid conserva-

tion laws, orders, etc. While respondent
states that he seriously questions the author-
ity of the Legislature to authorize the amend-
ment of an existing contract even for a con-
sideration, his contention that the act is un-
constitutional is based primarily upon his
construction of the aet as above stated, fol-
lowed by the argument that the agreement
of the lessees to abide the conservation laws,
orders, ete., affords no consideration for the
modification of existing leases because it is
but an agreement to do what the lessees
are already bound by law to do.

Il Here is applicable the rule that “if a
statute is capable of two constructions, one
of which will sustain its validity, and the
other render it unconstitutional, it is our
duty to give it that interpretation which sus-
tains the validity of the act.” Jones v. Wil-
liams, 121 Tex. 94, 109, 45 S.W.(2d) 130, 136, -
79 A. L. R. 983. See, also, Greene.v. Robison,
117 Tex. 516, 8 S.W.(2d) 655; Maud v. Ter-
rell, 109 Tex. 97, 200 S.W. 375.

Il Ve conclude, however, from a care-
ful consideration of chapter 120, and even
without resort to the rule last stated, that
the act does not undertake to designate the
agreement of.the lessee or contracting party
to develop the property according to the con-
servation laws and rules as the sole consid-
eration moving to the state in a supplemental
contract, and that it empowers the board to
revise existing leases and contracts, subject
to certain specified limitations or exceptions,
upon such terins and conditions, and for such
consideration as the board may deem ad-
vantageous to the state. While it is true
that the act as a whole discloses a primary
purpode to secure thé incorporation of agree-
ments to abide the conservation laws and
rules in all leases and contracts for the de-
velopment of river beds for oil and gas, we
find nothing in the act, either expressed or
implied, indicating an intention that only
such agreements on the part of lessees may
be obtained in making a tevision of existing
leases and contracts.

The act in subsection 6b authorizes the
board to revise existing leases and contracts
“in such wise as to subject such lease and/or
contract thenceforth to the public policy de-
clared in Subsection 6a,” but it does not state
or indicate that only in such wise may the
leage or contract be revised. On the contrary,
the very next sentence provides that such
revigion shall be accomplished by a supple-
mental or modificatory instrument “on such
terms as the Board of Mineral Devclopment




may deem fair and advantageous to this
State.”” This language, subject only to the
exceptions or provisos thereafter set out in
the act, leaves it to the board to determine,
in accordance with its judgment as to what
is fair and advantageous to the state, the
terms, conditions, covenants, and stipulations
which shall be contained in the instrument
constituting the agreement of modification.

The word “terms” is sometimes interpreted,
on account of the particular method of its use,
to have reference to the amount and the
manner of making payment of purchase\mon-
ey, but generally when used with respect to
the contents of contracts, it is construed as
embracing the conditions, covenants, limita-
tions, and propositions comprising the things
which the parties to the contract have agreed
to do or not to do. Le Roy v. Beard, 8 How.
451, 12 L. BEd. 1151; Hurd v. Whitsett, 4
Colo. 77; Liftle v. Banks, 8 N. Y. 258;
Yazoo & M. V. R. Co. v. Scott, 108 Miss.
871, 67 So. 491, I.. R. A. 19151, 239, Ann.
Cas. 19178, 880; Roberts-Atkinson Co. v. In-
ternational Harvester Co., 191 N. C. 291, 131
S. B. 757; People v. J. 0. Beekman & Co.,
347 I1l. 92, 179 N. B. 435; 8 Words and
Phrases, First Series, 6922, 6923; 4 Words
and Phrases, Second Series, 884, 885; 7
Words and Phrages, Third Series, 440, 441; 3
Words and Phrases, Fourth Series, 644,

The argument is made that the words,
“such terms as the Board of Mineral De-
velopment may deem fair and advantageous
to this State,” used in subsection 6b, re-
fer only to the.diserction vested in the board
to adjust the royalty up or down, and that
the only discretion vested in the board is in
determining the amount which the state’s
royalty will be reduced within the prescrib-
cd limits. The language used in the act is
not susceptible of such interpretation, for
it broadly invests the board with authority
to enter into supplemental contracts on such
terms as it may deem fair and advantageous
to the state, in no way limiting or even di-
recting the discretion thus given to the mat-
ter of reducing or revising the royalty. The
act does not confine the board's discretion in
the making of the revision to the determina-
tion of the extent to which the royalty may be
reduced, for the additional reason that it

is not required that the royalty be reduced.

It is true that the royalty may not be increas-
ed above the amount fixed in the original
contract or lease, but under the terms of the
act a contract may be revised without chang-
ing the royalty, it being provided merely
that the board shall not reduce the royalty

to less than one-fourth, and that the instru-
ment shall reserve a right in the board to
reinstate any money or royalty requirement
that may be reduced. The only thing ex-
pressly required to be contained in the con-
tract of revision is the agreement of the
lessee to abide the conservation laws, orders,
ete.

It is to be remembered that the law which
created the board left to its discretion the
terms and conditions upon which contracts or
leases might be made by it for the develop-
ment of river beds, stipulating only that
leases should reserve at least 3 interest or
royalty, and that contracts and leases should
contain safeguards against pollution of the
streams. It is not to be assumed, in the ab-
sence of language expressing such purpose,
that the Legislature, after having intrusted
the original making of the contracts and
legses to the discretion of the board, intend-
ed, when by later act it authorized the board
to revise such leases and contracts by the
making of supplemental contracts, to leave
the board practically no discretion in fix-
ing the terms and conditions of such sup-
plemental contracts. The Legislature must
have understood that the board would be in
a Detter position to determine at the time
the revision might be made just what terms
and conditions would be advantageous to the
state than it would be to undertake in ad-
vance to fix advantageous terms and condi-
tions, and knowing this, it left the terms of
the supplemental contracts generally to the
board’s discretion, imposing only certain lim-
itations which it deemed important for the
protection of the state’s interest.

The very placing of these limitations'in
the act by way of provisos evidences the leg-
islative understanding that the act conferred
broad discretionary powers upon the board
in the making of revisions.

It is our opinion, therefore, that the board
did not exceed its authority in obtaining in
the revigion the additional obligations on the
part of the lessees.

Il Chapter 120 is challenged as in vio-
lation of sections 44, 51, 53, and 55 of arti-
cle 3 of the Constitution, These sections pro-
hibit the Legislature from granting extra
compensation after a public service has been
performed or contract entered into for the
performance of the same; granting money
out of the treasury on any claim when same
shall not have been provided for by pre-ex-
isting law; granting or authorizing any
grant of public money; granting or Authoriz-
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ing. the granting of any extra compensation
ta any officer or contractor after service has
been rendered, or a contract entered into and
bexformed in whole or in part; veleas-
ing, or extinguishing, or authorizing the re-
Igasing or extmgulshmg, in whole or in part,
of any indebtedness, liability, or obligation
to the state or to any county or mumclpal
corporatlon

,,,The question presented is whether these
sections of the Constitution, or any of them,
prohibit the ILegislature from authorizing
the diminishing or reducing, for a considera-
tion, of an executory obligation to the state
inan existing contract. Or the question may
be ,said to be whether the Legislature has
the authority in view of these sections of
the Gonstltutlon, to authorize the amend-
ment or modification of an existing contract
with the state, for a consideration.

«The decisions having to do with these
sections of the Constitution do not literally
or:rigidly construe or apply them. They treat
them -as prohibiting the gratuitous disposi-
tion of the state’s money, property, or con-
tractual rights.

+ In Byrd v. City of Dallas, 118 Tex. 28,
6.8.W.(2d) 788, 740, one of the questions cer-
tified was whether a statute authorizing a
¢ity to appropriate money for the payment of
pensions to retired policemen and firemen
was invalid because of limitations on legis-
lative. power contained in sections 44, 51, 52,
and 53 of article 3 of the Constitution. The
court held the statute to be valid, treating
the 'pension as a part of the compensation
paid the policemen and firemen, and in so
holding said:
ci“Without discussing in detail these provi-
sions of the Comstitution, it is sufficient to
g¢ay each of them is intended to prevent the
application of public funds to private pur-
poses; in other words, to prevent the gratu-
itons grant of such funds to any individual,
corporation, or purpose whatsoever. * * *
If the pension provided for in this act is a
gratuity or donation to the beneficiary, it is
clearly forbidden by the fundamental law.
Oii the other hand, if it is a part of the com-
pensation of such employee for services ren-
dered to the city, or if it be for a public
purpose, then clearly it is a valid exercise of
t‘,h'_é Tlegislative power.”

'”I')allas County v. Lively, 106 Tex. 364, 167
S ‘W. 219, holds that an order of the com-
missioners’ court allowing the county judge
compensation for ex oflicio services already
performed is not forlLidden by section 53 of
article 8. The words “extra compensation”

are construed as meaning any sum given in
addition to the contract price or salary, and
the compensation for ex officio services is
held to be not extra compensation forhidden
by the Constitution, because it is for serv-
ices for which there was no previous allow-
ance.

There was involved in Jones v. Williams,
121 Tex. 94, 456 S.W.(2d) 130, 79 A, L. R.
983, an act of the 42d Legislature remitting
penalties and interest on delinquent taxes
if the taxes were paid before a named date.
The constitutionality of the act was sustain-
ed in an elaborate opinion by Chief Justice
Cureton, discussing, among other things, the
history and purposes of sections 51 and 55
of article 3 of the Constitution. It was held
that the charge of interest upon delinquent
taxes is a penalty; that a penalty is not a
part of the tax proper; and that the provi-
sions of sections 51 and 55 do not apply to
penalties.

In City of Aransas Pass v. Keeling, 112
Tex. 839, 247 8. W. 818, 819, the Attorney
General contested, as forbidden by section 51
of article 3, the validity of a grant of state
taxes to the city of Aransas Pass for a peri-
od for the purpose of building sea walls.
The act was held to be valid as being an
instance of the use of a city as an agent of
the state in discharge of the state’s duty.
Justice Greenwood said in the opinion: “The
act makes no grant of public money as for-
bidden by section 51 of article 3 of the Con-
stitution., The state here bestows no gratu-
ity.” .

The case of Bexar County v. Linden, 110
Tex. 839, 220 S. W. 761, 762, held constitu-
tional an act of the Legislature requiring
distriet attorneys to pay into the county
treasury excess fees of their offices. The
Court of Civil Appeals had held the act in-
valid as amounting to a grant of public
money to counties within the inhibition of
section 51 of article 8. Chief Justice Phil-
lips in the opinion, after stating the sub-
stance of sections 50, 51, 52, 53, and 55 of
article 3, as exemplifying the vigilance of the
Constitution for the protection of the pub-
lic funds, said:

“The giving away of public money, its ap-
plication to other than strictly governmental
purposes, is what the provision is intended
to guard against. The prohibition is a posi-
tive and absclute one except as to a distine-
tive class to whom the State is under a
sacred obligation. * * *

“If, therefore, the effect of the statute is
to bestow funds of the State upon counties of




the State as a gratuity or for uses not re-
lated to the State’s governmental duties, it
would be invalid. On the other hand, if its
effect is to but apply such funds to the uses
of the State as a government, there can be
no reason for holding it void.”

In State v. Bradford, 121 Tex. 515, 546,
50 S.W.(2d) 1065, 1077, the court sustained
as a iralidating act an act of the Legislature
known as the “Small Bill,” holding, among
other things, that it was not forbidden by
section 51 of article 3 because it “did not
undertake to give to the patentees and
awardees and their assignees anything be-
longing to the state.”

In Henson v. Commissioners’ Court of Hen-
derson County (Tex. Civ. App.) 56 S.W.(2d)
240, in which application for writ of error
was refused, an act of the Legislature validat-
ing void road districts and void road bonds
was held not to be forbidden by section 53
of article 8. See, also, Tom Green County
v. Moody, 116 Tex. 299, 289 8. W. 381;
Louisiana Ry. & Nav. Co. v. State (Tex. Civ.
App.) 298 S. W, 462; Id. (Tex. Com. App.)
7. 8.W.(2d) 71,

A law for payment of bounties for destrue-
tion of wolves to protect stock raisers was
held not unconstitutional under sections 51
and 55 of article 3, the court saying:

“Theact * * * does not contemplate the
granting of public money to any individual,
in the sense of these constitutional provi-
sions, * * * TPhe individual is in no sense
the subject of state bounty condemned by
thege provisions.” Weaver v. Scurry Coun-
ty (Tex. Civ. App.) 28 S. W. 836.

Since none of the sections of the Consti-
tution which have been cited forbids, either
in terms or by necessary or reasonable im-
plication, the changing or modifying of con-
tracts with the state so as to reduce for a
consideration executory obligations to the
state, and sinee the decisions which have
been discussed construe these sections of the
Constitution as forbidding gifts, gratuities,
or bounties, or the gratuitous releasing or
extinguishing of obligations, our opinion is
that chapter 120 in its necessary effect and
operation as determined from its terms, is
not unconstitutional. Judkins v. Robison,
109 Tex, 6, 160 8. W. 955. It authorizes the
board to revise existing contracts, but it
contemplates and provides that the revision
be accomplished by supplemental contract,
meaning,” of course, a valid contract sup-
ported by a consideration.
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The act would be within the constitutional
prohibition if it undertook to authorize the
gratuitous releasing in whole or in part of an
existing indebtedness, liability, or obligation
to the state. Delta Céunty v. Blackburn, 100
Tex. 51, 93 8. W. 419, 420; Judkins v. Robi-
son, 109 Tex. 6, 160 S. W. 955; Greene V.
Robison, 117 Tex. 516, 8 S.W.(2d) 655; Em-
pire Gas & Fuel Co. v. State, 121 Tex. 138, 47
S.W.(2d) 265.

Il A decision that the Legislature is pow-

" erless to authorize the change of an executo-

ry obligation in such way as to benefit one
who has contracted with the state would de-
ny to the state the important power and
ri«rht to modify its contracts. In Groce v. P.

. Yates Machine Co. (Tex. Com. App.) 288
S W. 161, 162, it is said that:

“The power to modify or rescind a pre-
existing agreement is coextensive with the
power to initiate it; that is an incident of
contractual capacity.” -

The case holds that parties may by oral
agreement modify the terms of an executory
written contract although it expressly pro-
vides that they may not modify it except by
a written instrument executed in a certain
manner, and that in the event of modifica-
tion of an executory contract, mutual prom-
ises expressed or implied furnish whatever
consideration is needed.

American National Ins, Co. v. Teague
(Tex. Com. App.) 237 S. W. 248, 249, sustains
the right of parties to make an enforceable
contract of modification when it is support-
ed by a consideration, '

Il I~ Eiliott on Contracts, §§ 1987 and
1989, the following rules are thus in. sub-
stance stated: that parties who have. the
power to make a contract have the power to
unmake or modify it regardless of self-im-
posed limitations; that by subsequent agree-
wment based upon a sufficient .consideration
parties may modify their contract in any
manner they choose; and that generally 'a
new consideration is required in order foran
attempted modification of a contract to be
valid. At

Justice Pierson, in Chaﬂes Scribner’s Sons
v. Marrs, 114 Tex. 11, 21, 262 S. W. 722, 725,
thus spoke of the right and power of .the
state to contract: w

“The state in its sovereignty has the righﬁ
and power to contract. ‘Unless limited Dy
organic law, the subjects of contract, 'the
length of term for which a contract may be
made, and the general public policy regard-
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ing contracts, are within the legislative pre-
rogative. * * *

“Phe power to contract is an important
subject. While making limitations on other
subjects of equal importance, the Constitu-
tion made none on the power to contract, ex-
cept as to the creation of ‘debt.’ It would
seem, if other limitation on the power to con-
tract was intended, it would have been ex-
pressed.”

The state cannot enjoy and exercise fully
the important right to contract unless it is
permitted through officers or representatives
authorized by the Legislature to modify its
executory contracts when a proper occasion
arises.

A striking illustration of the importance
to the state of the right or power to modify
its contracts is found in the contract and sup-
plemental contracts for the construction of
the state Capitol. The biennial reports of
the Capitol Building Commission contain a
number of supplemental contracts by which
from time to time as the work progressed
changes were made in the plans and specifi-
cations constituting part of the original con-
tract. 'The most important of these was the
supplemental contract by which the contrac-
tor agreed to use as the material for the ex-
terior construction red Texas granite instead
of limestone as specified in the original con-
tract. To secure the contractor’s consent to
such change a number of important conces-
siong were made whereby the contractor was
relieved of obligations imposed by the orig-
inal contract, some of which concessions
were: The elimination of two porticos from
the east and west ends of the building; the
substitution of wooden panel wainscoting for
marble wainscoting; the elimination of an
elevator; the substitution of marble tiling
for encaustic tiling; important changes fa-
vorable to the contractor in the design and
finish of the wood work., See Third Biennial
Report of Capitol Building Commission, pp.
8440, 195-198.

Had the state been without the power to
change or modify obligations imposed upon
the contractor by the original contract, the
change to red Texas granite apparently could
not have been made, for as the report shows,
there was no appropriation by which the con-
tractor could have been compensated. The
validity of the supplemental contract by
which these changes were accomplished ap-
pears pever to have been questioned. That
contract was involved incidentally at.least
in two suits which reached the Supreme

|

Court, and in them it was discussed by the
court and apparently assumed to be valid.
Taylor v. Robinson, 72 Tex. 864, 10 S. W.

245; TFindlay v. State, 118 Tex. 80, 48, 250
S. 'W. 651,

Il The important power to modify its
contracts should not be denied the state, in
the absence of a clear expression in the Con-
stitution of an intention to forbid the Legis-
lature to authorize their modification.

Do the obligations imposed upon the les-
sees in the supplemental .contract comstitute
adequate consideration for the reduction of
the royalty and the reduction of the fraction
out of which the oil payment is to be made?
Respondent’s position is that they are but
agreements by the lessees to do what they
are already bound to do under the law and
under the leases, and therefore are no con-
sideration.

Bl The first is the agreement by lessees
that their activities in developing and oper-
ating the property shall be subject to the con-
servation laws, orders, rules, and regula-
tions. It is forcefully argued by relators in
a companion case this day decided that these
laws, regulations, etc., are not applicable to
lessees operating upon state land and %o
whom the leases do not convey title to the
oil and gas in place. We are of the opinion
that relators have at all times been subject
to the conservation laws, rules, and regula-
tions. But even so, it was beneficial to the
state that the contracts contain an express
agreement on the part of the lessees so to de-
velop and operate the property. Thus a vio-
lation by lessees of the conservation laws,
rules, or regulations punishable by fine or
penalty would be also a breach of contract
for which the state would have additional
appropriate remedies. Whether the incorpo-
ration of this obligation in the supplemental
contract constitutes a consideration adequate
to support it need not be determined because
of our conclusion that other obligations con-
tained in the supplemental contract do af-
ford adequate consideration.

Bl Oue of these is the agreement of
lessees, whenever any well drilled or to be
drilled ceases to produce oil by natural flow,
to equip the well so as to cause it to continue
the production of oil. The leases contain no
express agreement on the part of lessees to
equip wells for .the pump after they have
ceased to flow. There existed only the im-
plied obligation to use reasonable diligence.
Under it the lessees were bound to equip for

e




the pump a well that might cease to flow only
when under the same or similay circumstanc-
es an operator of ordinary prudence and dil-
igence would so equip it. The duty to equip
wells is but a part of the duty to develop
and operate the property and market the
production. A legsee’s obligations in the
performance of the implied covenants as
to developmént, operation, equipping, and
marketing are measured by the same rule,
reagonable diligence, or what an ordinarily
prudent and diligent operator would do.
He is not required to continue in their per-
formance unless continuance will be prof-
itable, not only to his lessor, but also to
him. Texas Pacific Coal & Oil Co. v. Bar-
ker, 117 Tex. 418, 6 S.W.(2d) 1031, 60 A. L.
R. 986; Freeport Sulphur Co. v. American
Sulphur Royalty Co., 117 Tex. 439, 6 S.W.
(2d) 1039, 60 A. L. R. 880; W. T. Waggoner
Hstate v Sigler Oil Co., 118 Tex. 509, 19 S.W.
(2d) 27; Grubb v. McAfee, 109 Tex. 527, 212
S. W, 464; Cole Petroleum Co. v. U. 8. Gas
& Oil Co., 121 Tex. 59, 41 S.W.(2d) 414, 86 A.
L. R. 719; State Line Oil & Gas Co. v. Thom-
as (Tex. Civ. App.) 356 S.W.(2d) 746; Brew-
ster v. Lanyon Zinc Co. (C. C. A.) 140 F. 801;

Texas Co. of Mexico v. Roos (C. C. A.) 43 I’

(2d) 1; Cosden 0il Co. v. Scarborough (C. C.
Al 55 F.(2d) 634; Summers’ Oil & Gas, pp.
432-435; Merrill’s Covenants Implied in Oil
& Gas Leases, pp. 151, 158; Texas Law Re-
view, June, 1933, p. 439.

It follows that lessees were, not bound un-
der the implied obligations of the original
leases to equip for the pump any well when
the oil ceased to flow unless its equipment
and subséquent operation could reasonably
be expected under all the circumstances to
result in profit to the lessees over and above
the cost of the equippirg and operation.

The unqualified obligation imposed upon
the lessees in the supplemental contract to
equlp at their own expense all wells that
Gease to flow, rcgardless of the probable
amount of production on the pump, the prob-
able life of the well, the price of oil, and oth-
er facts having bearing upon the question of
profit or loss to lessees, is distinctly differ-
ent from the implied obligation, and is clear-
Jly beneficial- to the state and burdensome to
the lessees. . '

It appears to be conceded by both parties
that under the original leases lessees could
avoid the performance of whatever implied
'obhffatlon might exist to equip for the pump
a ‘well that ceased to flow, by surrendering
‘an area inclusive of the well. Whether the
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performance of the obligation as imposed by
the supplemental contract may be avoided in
the same manner is unimportant in determin-
ing the sufficiency of the obligation as a con-
gideration, because it is a new and different
obligation which binds the lessees at least
until the option to surrender is exercised.
Corsicana Petroleum Co. v. Owens, 110 Tex.
568, 572, 222 8. W. 154

The agreement of lessees in the supplemen-
tal contract not to exercise their rights of
surrender as to any portion of the land upon
which there is located any well producing oil
or gas, unless lessces’ share of the produec-
tion is insufficient to pay the cost of opera-
tion of the well, is also a substantial consid-
eration.

Paragraph 20 of the original leases gives
the lessees the right to surrender or relin-
quish the leases at any time as to the entire
area or any portion of the area, by the pay-
ment of $1 and the execution of an instru-
ment of relinquishment. Such surrender
clause is valid and itg presence does not in-
validate the leases. Corsicana Petroleum Co.
v. Owens, 110 Tex. 568, 222 8. W. 154; Guf-
fey v. Smith, 287 U. 8. 1061, 85 8. Ct. 526, 59
L. Bd. 856. The lessees had under the orig-
inal leases the right to surrender any area
whether there was a producing well on it or
not and regardless of the capacity of any
well that might be on it.

According to this new agreement the les-
sees may not surrender an area upon which
there is situated a producing well, however
small the pr oduction may be, so long as the
well will pay the bare cost of its operation.
Under paragraph 17 of the leases the aban-
donment of the operation of a well which
pays the lessees the cost of its operation is
prohibited. The leases therefore as modified
require the lessees to continue to operate for
the benefit and profit of the state wells which
make no more oil than enough to pay the cost
of their operation. This they cannot escape
either by the abandonment of the well or by
the surrendering of an area on which it is
situated. Prior (o the modification lessees
could escape this burden by exercising the
right to surrender an area including the
small well. The prohibition of abandonment

‘contained in paragraph 17 of the leases is not

a limitation upon the right of surrender given
by paragraph 20. Abandonment of a well,
or abandonment of the operation of a well, is
one thing, surrender-of an area upon which
a well is situated is another.

Having ‘concluded that two of the new
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agreements on the part of the lessees are sub-
stantial and adequate considerations support-
ing the supplemental contract, we need not
discuss the agreement to commence the drill-
ing of five additional wells within ninety days
from the date of the supplemenf:al contract,
further than to say that it does appear from
the facts set out in respondent’s answer and
supplemental answer that relators in the per-
formance of the obligations imposed by the
original leases were required to commence
that number of wells, and probably more,
within the ninety days, and to add that the
agreement to commence five additional wells
within ninety days is not to be construed as
relieving lessees of any of the drilling obli-
gations placed upon them by the ferms of the
original leases.

The question whether the supplemental
-contraet is in fact advantageous to the state,
or whether the state will eventually gain or
lose by reason of its execution, is not pre-
sented. Chapter 120 placed upon the board
the duty to determine before executing the
supplemental contract that it would be fair
and advantageous to the state; and the con-
tract containg the recital over the signatures
of the members of the board that, after re-
viewing all the circumstances, including those
stated in the formal proposal for revision, the
board deems a revision of the contract on the
terms set out to be fair and advantageous to
the state. There is no contention and no sug-
gestion in any fact that the board acted
fraudulently or arbitrarily, or that it abused
its discretion.

As indicating, however, that there was no
abuse of discretion by the Dboard, brief men-
tion may be made of facts which doubtless
were considered by it in making its finding.
The board was, of course, fully aware of the
terms of the original leases, including the
right given the lessecs to surrender any part
of the area at any time. It must have known
and considered the facts shown by the record
as to the intensive development of the land
immediately adjoining the ’rivelj bed area and
the .fact commonly. known that hundreds.of
wells had.been drilled and were being drilled
in the Bast Texas oil field, In this situation
it was of great importance to the state that
the river bed area be developed as rapidly
and. thoroughly .as.possible, The continued
reduction of the per well allowable in the
Iiast Texas field, the low price of oil, the add-
ed expense incident to the development of
river beds, all matters of comxmon knowledge,
coupled with the unusually large royalties

required to be paid, the additional payments
to be made from the production from each
well, and the great number of wells required
to be drilled, were reasonably calculated, as
the board must have known, to induce the
lessees for financial reasons to surrender por-
tions of the river bed. Such surrender would
have delayed the development until new con-
tracts could be made, with the possibility, or
probability, that new contracts could not be
mgade which would be as advantageous to the
state as the existing leages, even after their
modification. The board must also have
weighed the additional obligations imposed
by the revision upon the lessees, which have
been discussed, and determined that they
were advantageous to the state.

Since the execution of the contract of re-
vision, relators have completed 87 producing
oil wells upon the river bed area involved
herein, all of which have been offsets to pro-
ducing wells on adjoining lands, thus saving
through prompt drilling gquantities of oil
which would have been lost to the river bed
area by drainage. Y¥rom the production of .
these additional wells, the state is to be paid,
in addition to royalty, $5,125 per well.

An advantage which may accrue to the
state under the terms of the supplemental
contract rests in the reservation by the board
of the right at any time, when it deems it
fair under the existing conditions, to rein-
state any reduced royalty or money require-
ment. This reservation places it within the
power of the state to make the leases more
beneficial. to the state than they originally
were, since, in the event of such reinstate-
ment, the lessees would still be bound by the
additional obligations imposed upon them in
the supplemental contract.

It would be impossible to determine now
the ultimate result to the state financially of
the contract of modification, but in the light
of the facts reflected by the record and those
of which judicial notice may be taken, it can-
not be said either that the board’s finding
that the comtract is fair and advantageous
to the state is arbitrary or that it is not sup-
ported by facts.

The supplemental contract by its terms was
made effective from and after July 1, 1933,
following the board’s determination that un-
der the facts and circumstances then exist-
ing a revision of the leases on the terms stat-
ed in thHe new contract, which include its ef-
fective date, was fair and advantageous to
the state. The refusal of respondent to ap-
prove the contract on account of his sincere




but mistaken belief that the act of the Leg-
islature authorizing its execution was uncon-
stitutional and that some of the terms of
the contract were not authorized by the act,
should not serve to postpone the effective
date of the contract, since its determination
is left, as other terms of the contract, to the
discretion of the board.

The writ of mandamus will issue in accord-
ance with the prayer of relators’ petition, and
directing the approval of the contract as of
July 1, 1983.

Adopted by the Supreme Court April 18,
1934.

RUSTON DRILLING COMPANY, Relator,
v. James V. ALLRED, Atty. Gen., of
Texas, Respondent.

No. 1517—1755—6644.

Commission of Appeals of Texas, Sections
A and B.

April 18, 1984.

Davidson, Blalock & Blalock and Myron G.
Blalock, all of Maxshall, for relator.

James V. Allred, Atty. Gen., and Homer C.
DeWolfe, Asst. Atty. Gen., for respondent.

SMEDLEY, Commissioner.

This is a companion case to Rhoads Drill-
ing Co. et al. v. James V. Allred, Attorney
General, 70 S.W.(2d) 576, this day. decided.
Relator is the owner of an oil and gas lease
covering a certain tract in the bed of the Sa-
bine river, and identical in date and terms,
except the description of the area leased,
with the leases involved in that case. Re-
spondent declined to approve a supplemental
contract executed by the board of mineral
development and relator en July 1, 1933, con-
taining substantially the same recitals, terms,
and conditions as those contained in the sup-
plemental contract in that case construed.
The pleadings present similar facts and the
briefs the same questions.

The writ of mandamus will issue in accord-
ance with the prayer of relator’s petition,
and directing apploval of the contract as of
July 1, 1983, .

Adopted by the Supreme Court April 18,
1934,
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SMEDLEY, Commissioner. vt

This is a companion case to Rhoads Drill-
ing Company et al. v. James V. Allred, At-
torney General, 70 S.W.(2d) 576, this day de-
cided. Relators are the owners of oil and
gas leases covering certain tracts in the bed
of the Sabine river, and identical in date and
terms, except the description of the area leas-
ed, with the leases involved in that case. Re-
spondent declined to approve a supplemental
contract executed by the, board of mineral
development and relators on July 1, 1983,
containing substantially the same recitals,
terms, and conditions as those contained in
the supplemental contract in that case con-
strued. The pleadings present similar facts
and the briefs the same questions.

The writ of mandamus will issue in accord-~"
ance with the prayer of relator’s petition, an«-
directing approval of the contract as of July
1, 1933.

Adopted by the Supxeme Court April 18,
1934. I
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