Il Relator advances the further proposi-
tion that respondents are mere ministerial
officers and have no right to contest the va-
lidity of this statute. This proposition is
untenable, These officers are charged with
the duty of obeying the valid laws of this
gtate. The Constitution is the fundamental
law and must obtain over any legislative act
in contravention thereof. When a legisla-
iive act requires an officer to perform a min-
isterial duty, he should perform it if the
act is not unconstitutional. If the legisla-
tive act is in contravention of the Constitu-
tion, the officer should obey the Constitution.
Holman v. Pabst (Tex. Civ. App.) 27 8. W.
(2d) 840 (writ ref); State v. Candland, 36
Utah, 406, 104 P. 285, 290, 24 L. R. A. (N.
S.) 1260, 140 Am, St. Rep. 834, We quote
the following from the opinion in the Cand-
land Case;

“We think a careful perusal of the au-
thorities will disclose that while some of
the cases contain general expressions which

would seem to indicate that an officer in a

mandamus proceeding against himself, re-
quiring him to do a ministerial act, may not
justify his failure to act upon the sole ground
that the law directing the act is uncon-
stitutional, the direct question now before
us was not really involved in those cases.
‘Where the guestion whether an officer act-
ing ministerially, who is directly responsi-
ble for his official acts, may attack a law in
a mandamus proceeding, was actually be-
fore the courts, the great weight of authority
ig to the effect that such an officer may, in
such a proceeding, justify his refusal to act
upon the ground that the law requiring the
act is unconstitutional. The following well-
considered cases leave little, if any, room
for doubt or controversy upon this question.
Van Horn v. State, 46 Neb. 62, 64 N, W.
365; Norman v. Kentucky Bd. of Managers,
ete,, 93 Ky. 537, 20 S. W. 901 [14 Ky. Law
Rep. 529], 18 L. R. A, 556; McDermont v.
Dinnie, 6 N. D. 278, 69 N. W, 294; Denman
v. Broderick, 111 Cal. 97, 43 P. 516; Brand-
enstein v. Hoke, 101 Cal. 131, 35 P. 562

“When the law requires an officer to act,
although the act be ministerial merely, if he
is directly responsible for his official acts he

may refuse to act, if in his judgment the law
is in conflict with some constitutional provi-
siom, and, in case proceedings are instituted
to coerce him, he may set up the supposed de-
teet in the law as a defense. No other con-
clugion is permissible if the Constitution is
the supreme law, and if legislative acts in
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conflict therewith are not merely voidable
but are absolutely void. A legislative act
which is in’ conflict with the Constitution is
stillborn and of no force or effect—impotent
alike to confer rights or to afford protection.
This general doctrine is adopted by the courts
generally and is the doctrine promulgated
by the Supreme Court of the United States,
as appears from the case of Norton v. Shel-
by County, 118 U. 8. 442, 6 8. Ct. 1125, 30
L. Ed. 178, where Mr. Justice Field, in speak-
ing for the court, says: ‘An unconstitutional
act is not a law; it confers no rights; it
imposes no duties; it affords no protection;
it creates no office; it is, in legal contempla-
tion, as inoperative as though it had never
been passed.”

It will be noted that the amount of over-
paid taxes was $3,384.50. We do not de-
cide the effect of this discrepancy. It is
not necessary.

The mandamus here prayed for is refused.

Opinion Adopted by the Supreme Court
May 2, 1934.

’
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See, also, 66 S.W.(2d) 655.

R. R. Lewis, City Atty., and George D. Neal
and Wm. M. Holland, Asst. City Attys., all of
Houston, for relator.

James V. Allred, Atty. Gen., Pat Dougher-
ty, Asst. Atty. Gen., and Huggins, Kayser &
Liddell, of Houston, for respondents.

CRITZ, Commissioner.

This is an original mandamus proceeding
instituted by the city of Houston, Tex., as re-
lator, against Hon. James V. Allred, Attor-
ney General of Texas, as respondent, to com-
pel him to approve the transcript relating to
the issuance of $2,502,000 worth of city of
Houston waterworks revenue bonds. James
W. and Henry M. Rockwell, individually and

as independent executors of the J. M. Rock-
well estate, and J. H. Pittman and E. D. Holt
are made parties as co-respondents. The

" presence herein of the co-respondents will be

explained later.

Relator is a home rule city duly incorporat-
ed under the laws of this state. It also op-
erates under a special charter duly adopted.
Relator has a population of more than 290,000
inhabitants according to the last preceding
federal census, and owns and operates its
own water system and gas system.

It appears that relator, by ordinance duly
passed, adopted, and approved on November
8, 1933, authorized the issuance of these bonds
in the total amount above stated. They draw
4 per cent. interest per apnum, and the prin-
cipal is payable at the rate of $84,000 per
year, beginning November 8, 1934, and ending
November 8, 1963. They are secured by a
deed of trust on the excess or net earnings
of the waterworks system over and above
what is required to pay operating expenses
and the annual sinking fund and interest due
on a prior issue of waterworks revenue bonds
issued in 1926. These bonds can never be a
debt or claim against the tax funds of the
relator, but are secured only by the revenues
of the water system above mentioned.

In issuing these bonds, the city, by ordi-
nance, purports to act under article 1109a,
R. C. 8. 1925, as amended and re-enacted by
H. B. 212, ¢. 86, p. 113, Acts First Called Ses-
sion, 43d Legislature 1938 (Vernon's Ann, Civ.
St. art. 1109a), and under other statutes, in-
cluding articles 1111 to 1114, R. C. 8. 1925,
as amended by Acts 1927, c. 194 (Vernon’s
Ann. Civ, St. arts. 1111 to 1114), and under
chapter 814, p. 783, Acts Regular Session, 42d
Leg. (1931), which act was amended so as to
add section 2a, by H. B. 810, c. 53, Acts Reg-
ular Session, 43d Legislature 1933, Chapter
814, Acts 42nd Yeg. as amended, supra, is
carried as article 1118a, Vernon’s Ann. Civ.
St. It will be noted in this connection that
section 2a as carried in the 1933 pocket sup-
plement has been amended by H. B, 810,
chapter 53, Acts Regular Session, 43d Leg-
islature (Vernon’s Ann. Civ. St. art. 1118a,
§ 2a). The effect of section 2a as it now ex-
ists is to exempt cities and towns acting un-
der article 1118a, supra, from the provisions
of H. B. 812, c. 163, Acts 42d Leg., 1931 (Bond
and Warrant Law of 1931), Vernon’s Ann.
Civ. St. art. 2368a, with reference to notice,
competitive bids, and the right to referendum,
until after June 1, 1934. Also at this point
we think the reference in the ordinance to




article 1111 to 1114, inclusive, should be
treated as surplusage as the authority for
these bonds is found in the other statutes,
if it exists at all. We also here call atten-
tion to the fact that article 1109a, supra, as
amended by chapter 86, First Called Session
43d ILegislature (Vernon’s Ann. Civ. St. art.
1109a), is not an exclusive statute, but is
cumulative of all other acts pertaining to the
same or similar subjects. We quote from sec-
tion 7 of chapter 86 (Vernon’s Ann. Civ. St.
art. 1109a, § 7), supra, as follows: “* * =*
Provided, further, that nothing in this Act,
however, shall repeal or affect any other leg-
islation pertaining to the same or: similar
subjects, but shall be cumulative of all Acts
granting the power to all cities and towns,
including home rule cities, operating under
Title Twenty-Eight (28) of the Revised Civil
Statutes of 1925, and it is not intended to
limit or impair any power given by any other
of such acts; nor shall any other Act be deem-
ed to limit or impair the power of any city
- under this Act.”

Again referring to the 1926 bonds, it is
shown that during said year relator issued
and sold- $1,500,000 worth of waterworks
bonds. These bonds bear 5 per cent. inter-
est per annum. , They mature as to principal
$60,000 each year from 1927 to 1951, both in-
clusive. They were issued under and by wir-
tue of the provisions of article 1109a, Vernon’s
R. C. 8. of Texas 1925, as it then existed,
and are secured by a deed of trust on the
physical properties of the water system and
the rents and revenues thereof for the years
they run. These bonds also can never be a
claim against the tax funds of relator, but
are secured alone by the physical properties
and revenues above mentioned. We will go
more into detail as to these bonds and the
deed of trust securing the sawme later in this
opinion. Since the issuance of the 1926 bonds,
relator has promptly paid each installment
of principal and interest thereon when due.
In this connection it is shown that there
has already been paid $420,000 on the prin-
cipal, and that there is now outstanding

$1,080,000 thereof, All such principal and.

interest has been paid as it matured out of
the net revenues of the water system.

During the time the 1926 bonds have been
outstanding, the revenues of the water system
have been sufficient to pay all actual operat-
ing expenses of the system, the annual prin-
cipal and interest on the 1926 bonds, and leave
a so-called surplus each year ranging in
amounts from $413,315.10 to $670,433.35. As
we understand this record, this surplus has
gone into replacements, extensions, and bet-
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terments for the water system, and has not
been impounded. Only so much of the rev-
enues as was necessary to pay accrued prin-
cipal and interest on the 1926 bonds has been
applied thereto or held therefor.

Il Relator sues the Attorney General to
compel the approval of this bond record. It
algo sues the co-respondents, Rockwell et al.,
as the holders of some of the 1926 bonds. It
sues them personally and as the representa-
tives of a class; that is, as the representa-
tives of all of the holders of the 1926 bonds.
In this connection relator shows that the
1926 bonds are payable to bearer, and freely
eirculate in the open market, passing on mere
delivery. It is then shown that they are
owned by numerous parties, and that relator
has no knowledge or record as to who they
are. Relator shows that it has made diligent
inquiry to ascertain the names of the holders
of said 1926 bonds, and has been unable to
learn such names, except those that are made
parties hereto. Winally it is shown that the
co-respondents own among them about $140;-
000 of the 1926 bonds. The co-respondents
have answered herein to protect their own
rights, and to protect the rights of all other
1926 bondholders. We think the facts justify
their presence in hoth capacities, and that this
suit can proceed to final judgment binding on
all 1926 bondholders.

The Attorney General has filed answer, and
says that he has refused to approve these
bonds because he has grave doubt as to their
validity on account of the following law ques-
tions:

“l, That the proposed bonds constitute a
debt of the City of Houston within the pro-
visions of Sections § and ‘7 of Article XI of
the Constitution, and that under the act or
acts guthorizing such bonds no provision has
been or can be made for the levy of a tax to
pay them, as is required by such sections of
the constitution.

“2, That under the provisions of Article
1111, 1112, 1113 and 1114 of the Revised Civil
Statutes, 1925, as amended by 8. B. No. 834,
Chapter 122 of 1933 and other applicable stat-
utes, the City has no power to borrow money
payable solely out of income except as in-
cidental to the making of a mortgage to se-
cure such loan and that under Article 1112
it cannot make any such loan without an
election except for the purposes named in’
such Article.

“3. That H. B. No. 212, passed at the first
called session of the 43rd Legislature and ap-
proved October 16, 1933, under which also
authority is claimed for the issuance of such
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bonds, is a special or local law passed in vio-
lation of Section 58 of Article 111 of the Con-
stitution.

“4, That said H. B. 212, involves a subject
that was not presented to the Legislature by
the Governor and was passed at such called
session in violation of Section 40 of Article
111 of the Constitution.

“5, That the City of Houston has outstand-
ing $1,080,000.00 bonds, dated June 15, 1926,
and maturing serially to and including the
year 1951, which bonds were issued under
Chapter 88 of the Laws of 1925 (Vernon’s An-
notated Revised Civil Statutes, 1925, Article
11092a) and that under Section 2 of such Act
the city cannot pledge or use any part of the
income of its existing waterworks system,
or the system as proposed to be improved for
the payment of the proposed bonds or of -any
new bonds until all of such outstanding bonds
are finally paid.

“8. That in so far as H. B. No. 212 permits
the pledge or use of any part of the income
of the water works system for the payment
of new bonds in violation of Section 2 of Ar-
ticle 1109-a, as it existed at the time of the
issuance of the outstanding bonds, it impairs
the obligation of the contract rights of hold-
ers of such outstanding bonds and is uncon-
stitutional.

“7, That the proposed bonds are to be is-
sued to a Yederal agency and have not been

authorized by an election as required by S..

B. No. 70, approved , 1983, with respect
to a city located in a county in which there
has been damage to public and private prop-
erty from a tropical hurricane during the
year 1983. That it is impossible in the nature
of things for the Attorney General to satisfy
himself, or to establish conclusively as a fact
for the protection of such bonds, that no such
damage has occurred in Harris County dur-
ing the year 1933.

“8. That the provisions of Chapter 168,
Acts of the Regular Session of the 42nd Leg-
islature as amended, including particularly
Section 11 thereof, are applicable and the city

has not complied with the requirements there-.

¢f in reference to giving notice.”

Co-respondents have also answered, in
their own behalf, and as representatives of
their class, and in effect adopt the answer of
the Attorney General. Co-respondents also
advance the following propositions:

“Proposition Number One.

“The holders of the City of Houston Five
Per Cent Water Works Bonds issued June 15,
1926, have a first lien, with the exception of

certain stipulated prior liens, on the entire
water works system of the City of Houston,
all additionms, extemsions and betterments
thereof, and all rents and revenues derived
therefrom.

“Proposition Number Two.

“The holders of the City of Houston Five
Per Cent Water Works Bg)nds issued June
15, 1926, have the right to require that any
excess revenue derived from the water sys-
tem or any additions, extensions or better-
ments thereof, shall be impounded as addi-
tional security for said bonds or used to con-
struct further additions, extensions or better-
ments of said system and shall not be used to
pay any other debt, expense or obligation of
the City of Houston.”

Co-respondents also advance the following
counter propositions: “Where the City of
Houston, as in the present case, has issued
One Million Five Hundred Thousand Dollars
($1,500,000) of bonds secured by a lien upon
its water works system and the income and
revenue derived therefrom under authority
of Section 1109a of the Revised Statutes of
1925, and there is still outstanding as at
present One Million Blighty Thousand Dollars
($1,080,000) of said bonds, the income and
revenue from such system, together with the
additions, extension and betterments there-
of, can only be used to pay proper operating
expenses and maintenance and interest and
sinking fund requirements under the bonds
issued and for further additions, extensions
or betterments of said system and no part
thereof can be used to pay any other debft,
expense or obligation of the City.”

The 1926 bonds were issued under article
1109a, Vernon’s R. C. 8. of Texas 1925. We
quote so much of that statute as is pertinent
here:

“Art. 1109a. Cities may mortgage.—All
cities having more than one hundred and six-
ty thousand (160,000) inhabitants shall have
power to issue bonds or notes therefor, and to
secure payment thereof, to mortgage and en-
cumber any such water system, and the in-
comes thereof and everything pertaining
thereto.

“And to purchase or otherwise acquire ad-
ditions to, or extensions or enlargements of
any such water systems, or additional water
powers, riparian rights, or repair of such
systems, or either of them; all cities having
more than one hundred and sixty thousand
(160,000) inhabitants shall have power to is-
sue bonds and notes therefor, and to secure
payment thereof, to mortgage and encumber




such additions, extensions, enlargements, ad-
ditional water powers, riparian rights, the
income therefrom, and everything pertaining
thereto, either separately or with such sys-
tems, or either of them.

“And as additional security therefor, by
the terms of such encumbrance, may grant to
the purchaser, or purchaser under any sale
or foreclosure thereunder, a franchise to op-
crate the system and properties so purchas-
ed, for a term not over twenty years after
such: purchase, subject to all laws regulating
the same then in force.

“2. Whenever the income of any water sys-
tem shall be encumbered under this Act, the
expense of operating and mainténance, in-
cluding all salaries, labor, materialg, inter-
est, repairs, and extensions, necessary to
render efficient service, and every proper item
of expense shall always be a first lien and
‘charge against such income. The rates
charged for services furnished by any of
said systems shall be equal and uniform, and
no free service shall be allowed except for
city public schools, or buildings and institu-
tions operated by such city, and there shall
be charged and collected for such services a
sufficient rate to pay for all operating, main-
tenance, depreciation, replacement, better-
ment and interest charges, and for interest
and sinking fund sufficient to pay any bonds
or notes issued to purchase, construct or im-
prove any such systems or of any outstand-
ing indebtedness against same, No part of
the income of any such system shall ever be
used to pay any other debt, expense or obli-
gation of such city, until the indebtedness so
secured shall have been finally paid.

“3. All cities acquiring a water system, or
any addition, improvement or exXtension
thereto, under this Act, may borrow money
on the security of the plant, or addition or
extension, so acquired, or owned, for the pur-
pose of paying the purchase price and for
the addition, improvement and extension
thereof, and may issue bonds, notes or other
obligations to evidence the moneys so bor-
rowed, which bonds, notes or other obliga-

_tions shall have the characteristics of ne-
gotiable instruments under the law merchant.
Rvery contract, bond or note executed or is-
sued under this Act shall contain this clause

“The holder hereof shall néver have the right"

to demand payment of this obligation out of
any funds raised or to be raised by taxation.
No such obligation shall ever be a debt of
such city, but solely a charge upon the prop-
erties so encumbered, and shall never be
reckoned in determining the power of such

city to issue bonds for any purpose authoriz-
ed by law.”

The ordinanqe authorizing the 1928 bonds
expressly states, in effect, that the relator,

"in issuing them, was acting under and by

virtue of the terms of the above statute,

Section 8 of such ordinance provides: “Sec-
tion 8. Said bonds, together with the inter-
est thereon shall be payable only out of the
‘Water Works Bond and Interest Redemp-
tion Account’ hereby established and shall be
a valid claim of the holder against said fund
and the income and revenue of said plant
pledged to said fund and the holder or hold-
ers thereof shall never have the right to de-
mand payment of said bonds or the interest
thereon out of said funds to bé raised by
taxation.” ‘

The 1926 bonds contain, among other pro-
visions, the following: This bond is secured
by mortgage deed of trust bearing even date
herewith made by the City of Houston, Texas,
to the Chase National Bank, a corporation
of the City of New York, State of New York,
as Trustee and said lien securing this and
said other bonds is a lien upon such water
plant and system and such betterments, addi-
tions, improvements and extensions theretlo
and the income and revenues thereof as men-
tioned in the deed of trust until the payment
in full of this and said other bonds and the
interest thereon.”

The habendum clause of the deed of trust
securing the 1926 bonds reads as follows:

“(9) To have and to hold, the above men-
tioned property, premises, rights, franchises,
easements, privileges, immunities, appurte-
nances,” business and good will hereby con-
veyed, assigned or intended to be conveyed or
assigned, and the tolls, incomes, revenues,
rents, issues and profits thereof to the use of
the said Party of the Second Part, Trustee,
and to its successors in Trust according to
the Nature, tenor and quality thereof re-
spectively and for the trust and purpose here-
inafter expressed and of and concerning
the same for the equal pro rata benefit and
security of the owners of any of the bonds
that may be issued hereunder and whatever
date the same may be so.issued without any
privilege, priority or distinction of one bond
over another.

“The lien of this deed of trust shall extend
not only to the water works plant and system
herein described, but to all the additions and
extensions hereafter made and the equipment
hereafter acquired out of the One Million
Five Hundred Thousand ($1,500,000.00) Dgl-
lars mentioned herein and said lien shall al-
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so extend to the income of the entire water
works system of the City of Houston describ-
ed herein and which may be acquired here-
after to the full extent of the necessary
amount to provide for the payment of the
interest on all bonds issued hereunder, when
and as same become due and to provide the
necessary and requisite sinking fund for the
redemption of said bonds as same become
due and payable as provided under the con-
stitution and laws of the State of Texas.”

Article 22 of the 1926 deeds of trust also
contains the following provision:

“Article Twenty-Two

“It is hereby covenanted and agreed by the
City of Houston, with the Trustee, herein
and the holders of the bonds herein issued
and to be issued or any of them, that it will
faithfully and punctually perform all duties
with reference to said water works plant re-
quired by the Constitution and Statutes of
the State of Texas, and the Charter of the
City of Houston, including the making and
collecting of reasonable and sufficient rates
lawfully established for services rendered by
said water works plant, segregating the in-
come and revenue of said plant and the ap-
plication of the respective funds hereinabove
created, and the said Cily, hereby irrevoca-
bly covenants, binds and obligates itself not
to sell or in any manner dispose of said
water works plant including any additions,
extensions and improvements that may be
made thereto until the indebtedness secured
hereby shall have been fully paid and satis-
fied, both as to principal and interest, except
as provided herein and said City further cov-
enants and agrees to the Trustee herein and
the owners of said bonds to maintain in good
condition and to operate said water works
plant and charge and collect such rates and
charges for the services rendered by said
plant within the limitations provided by law,
so that the net revenue and income of said
water works plant will be sufficient to pro-
vide for the payment of the bonds herein au-
thorized to be issued and the interest there-
on as same become due and payable.”

At this point we pause to say that in our
opinion the holders of the 1926 bonds are se-
cured in their payment by the deed of trust
on all of the present physical properties of
this system, together with the net revenues
thereof, to the full extent provided by article
1109a above mentioned. We do not under-
stand that relator questions this conclusion.

We shall now proceed to decide the law
questions raised by the answers of the re-
spondents and co-respondents,

Il By his first opjection, the Attorney
General contends that these bonds constitute
a debt against the city and are therecfore at-
tempted to be issued in violation of sections
5 and 7, of article 11 of our State Constitu-
tion. These bonds are proposed to be issued
under and by virtue of the statutes above
mentioned. The ordinance authorizing these
bonds, the bonds, and the deed of trust secur-

‘ing them expressly provides that they are

secured only by the net revenues of the water
system, and that they shall never become a
claim against the tax funds of the city, The
pertinent statutes authorizing such bonds
make the same provision. In other words,
the holders of these bonds will merely have a
claim on the net revenues of the water sys-
tem to secure their payment. It is settled
that such an obligation does not violate ei-
ther of the above-mentioned constitutional
provisions. City of Dayton v, Allred (Tex.
Com. App. opinion adopted) 68 S.W.(2d) 172,
and authorities there cited.

By his second objection, the Attorney Gen-
eral contends that these bonds are illegal be-
cause the election called for in article 1112,
R. C. 8. 1925 (as amended by Acts 1933, c. 122
(Vernon’s Ann., Civ, St art. 1112), has not
been had. It will be noted that the bonds
here involved are authorized, if at all, under
article 1109a, supra, as amended by Acts
First Called Session 434 Legislature, c¢. 36,
1933 (Vernon’s Ann, Civ. St. art, 1109a), su-
pra. The amended act provides in section 6
thereof for an election for bond issues of this
kind as a general rule, but, as already shown,
relator has more than 290,000 inhabitants ac-
cording to the last preceding federal census.
By the express provisions of section 7 of arti-
cle 1109a, as amended (Vernon’s Ann. Civ. St.
art. 1109a, § 7), relator as a city of more than
290,000 inhabitants is exempted from the pro-
visions of section 6, supra. '

Il By his third objection, the Attorney
General contends that article 1109a, as
amended by H. B. 212, ¢. 36, p. 213, Acts First
Called Session 33d Legislature, is unconsti-
tutional and void because in violation of sec-
tion 56 of article 3 of our State Constitu-
tion. That constitutiona] provision so far as
applicable here reads as follows:

“Sec. 56. The Legislature shall not, ex-
cept as otherwise provided in this Constitu-
tion, pass any local or special law, authoriz-
ing: * % %

“ ‘Regulating the affajrs of counties, cities,
towns, wards or school districts, * * #*

“ ‘Incorporating cities, towns or villages, or
changing their charters,’”
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We interpret this objection to refer to the
fact that the act, by certain of its provisions,
embraces only cities having more than 160,-
000 inhabitants, and by other provisions em-
braces only cities having more than 290,000
inhabitants, according to the last preceding
federal census. We think this objection
should be overruled. The act is general in its
application, and applies to all cities that
come under its classifications. The act does
not confine itself alone to cities that had the
designated population at the time it became
effective or was enacted; neither does it tie
itself to any partieular census. On the oth-
er hand, any city in the state that now has,
or hereafter attains, the designated popula-
tions, will come under its provisions. Also
the classifications as to ];')opulations are rea-
sonable and germane to the subject-matter of
the legislation. Such a law does not violate
the above constitutional provision. City of
Tt. Worth v. Bobbitt, 121 Tex. 14, 36 S.W.(2d)
470, 41 S.W.(2d) 228 (Tex. Com. App. opinion
adopted). In this connection we quote the
following from the opinion in 386 S.W.(2d)
470, 478, supra: ‘“To‘state our views in an-
other form, we hold that a law that has uni-
form application throughout the state to
cities of a certain class, as to population, or
other legitimate classification, is not repug-
nant to the constitutional provision under
discussion, even though there is only one city
in the state of that class, but when the law
is so drawn that it applies only to one city,
and can never apply to any but this one city
in any possible event, the law is unconstitu-
tional and void, because such a law is not
based on classification but on isolation. Coo-
ley’s Constitutional Limitations (®th Ed.)
Notes, vol. 1, pages 262, 263.”

In the first Bobbitt opinion, supra, the law
there involved was so drawn that it only
applied to cities of a certain population ac-
cording to the federal census of 1920. This
law was adjudged in violation of section 56
of article 8, supra, of our Constitution. In
the second Bobbitt opinion the law was
amended so as to apply to all cities having a
population of more than 100,000 inkhabitants
as shown by the last preceding federal census.
The amended law was held not in violation
of such constitutional provision. .

Il By his fourth objection, the Attorney
General says that H. B. 212, c¢. 86, p. 113
(Vernon’s Ann. Civ. St. art. 1109a), supra,
is in contravention of section 40 of article 3
of our State Constitution. This constitution-
al provision reads as follows: “Sec. 40. When
the Legislature shall be convened in special
session, there shall be no legislation upon

subjects other than those designated in the
proclamation of the Governor calling such
session, or presented to them by the Gov-
ernor; and no such session shall be of longer
duration than thirty days.”

The above act is regular upon its face. It
was -properly signed by the President of
the Senate and Speaker of the House, and was
duly authenticated by the proper officers of
both houses. Also it was duly received and
approved by the Governor, and filed in the
office of the Secretary of State. It is now
the settled law of this state that the courts
will not go behind such a record to ascer-
tain if the subject-matter of legislation en-
acted by a special session of the Legislature
was in response to a subject designated by
the Governor’s proclamation calling the spe-
cial session, or otherwise presented by him.
Jackson v. Walker, 121 Tex, 303, 49 S.W.
(2d) 693, and authorities there cited. We over-
rule the fourth objection.

Il By his seventh objection, the Attorney
General contends that, since these bonds are
to be sold to a federal agency, they are il-
legal because the provisions of S. B. 70, c.
118, p. 827, Acts First Called Session 43d
Legiglature (Vernon’s Ann. Civ. St. art.
1644c) were not complied with. It is admit-
ted that neither the city, nor Harris county,
in which it is located, had a tropical hurri-
cane during the year 1933. The city con-
tends that for that reason the act under
discussion has no application to it. The city
further contends that this court will take
judieial knowledge of the fact that Harris
county was not damaged by a tropical hur-
ricane during 1988. We do not find it neces-
sary to decide whether Harris county, or the
cities therein located, come under the pro-
visions of chapter 118, supra. It is sufi-
cient to say that these bonds are not attempt-
ed to be issued under such act, and it has
no application to them. In any event such
act was not intended to amend or repeal the
various other laws mentioned above.

By his eighth objection, the Attorney Gen-
eral contends that these bonds are illegal be-
cause the notice provided for in chapter 163,
Acts Regular Session 43d Legislature (Ver-
non’s Ann. Civ, St. art. 2368a) was not com-
plied with. This objection is overruled. It
is especially provided by section 2a of ar-
ticle 1118a, as amended by H. B. 810, c. 53,
p. 106, Acts Regular Session 438d Legisla-
ture, 1983 (Verbon’s Ann. Civ. St. art. 1118a,
§ 2a), that: “Sec. 2a. That notwithstand-
ing any of the provisions of House Bill No.
812, Chapter 163, Acts of the 42nd Legisla-
ture, 1931, the requirements of said House
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Bill' No. 812, Acts 42nd Legislature, 1931,
Chapter 163, with reference to notice, com-
petitive bids, and the right to referendum,
shall not apply to cities and towns acting
under the authority conferred in this Act,
until.after June 1, 1934, instead of until after
June 1, 1982, as provided in House Bill No.
312, Chapter 163, Acts 42nd Legislature,
1981.”

It is admitted that relator owns its own
water gystem and gas system. By the ex-
press provisions of the statute above quoted
it is exempted from the provisions of chap-
ter 163, supra, with reference to notice, ete.,
until after June 1, 1934.

B This brings us to a consideration of
the most difficult law questions involved in
thig litigation. These questions are raised
by the Attorney General’s fifth and sixth
objections, supra, and by co-respondents’ first
and second propositions, and counter prop-
osition, supra. In this connection we deem
it but fair to the Attorney General to say
that the other objections raised by him were
gso raised omly because they were raised by
the federal agency, to whom relator proposes
to sell these bonds.

By their two propositions and counter prop-
ositions, supra, the co-respondents, Rockwell
et al., who hold the 1926 bonds, contend that
they are vested with a blanket deed of trust
on all of the net revenues of this water system
for all of the years their bonds run to secure
their payment, principal and interest. In this
regard they advance the proposition and ar-

gument that under the provisiong of article”

1109a, supra, as it existed when their bonds
were issued and sold, and under their con-
tract made thereunder, so long as any of
their bonds are outstanding, the revenues of
this water system, can be used only for the
purposes allowed by the statute, to wit, oper-
ating expenses, maintenance, depreciation, re-
placements, betterments, and interest and
sinking fund requirements for their bonds.
Co-respondents say further that they have
a right to have any surplus for any given
year, remaining after the payment of the
above items, held, only to be expended for
the purposes allowed by the statute under
which their bonds were issued.

The Attorney General by his fifth and sixth
objections makes substantially the same con-
tentions as the co-respondents.

Relator seems to contend that, after it
has paid the accrued principal and inter-
est up to and including a given year, it can
use any net surplus remaining to pay this,
a second issue of bonds. Of course such con-

tention amounts to the proposition that the
holders of the 1926 bonds do not hold a blanket
lien on the net revenues for this system for
all of the years their bonds run to secure their
payment, but only a lien on the net revenues
of each year to secure the bonds and interest
then maturing.

A reading of the 1926 bond ordinance and
the bonds and the deed of trust issued there-
under clearly demonstrates that the city was
acting under and by virtue of the provisions
of article 1109a, as it then existed, in the
issuance of the 1926 bonds. It is also clearly
evident that the ordinance and contract there-
by authorized vested, and was intended to
vest, the holders of such bonds with all the
rights and security provided by such statute.
Also it goes without saying that such rights
as were vested under the contract cannot be
impaired by any subsequent act or contract of
the city to which the 1926 bondholders are
not parties. It therefore becomes evident
that it is necessary for us to examine and
interpret the statute in order to determine
the rights of the 1926 bondholders, and the
authority of the city to base a subsequent bond
issue on the net earnings of its water system.

The first subdivision of article 1109a as it
existed when the 1926 bonds were issued
expressly authorized cities of more than 160,-
000 inhabitants to mortgage and incumber
their water systems and the income there-
of. It also authorized such cities to mortgage
and incumber the additions, extensions, en-
largements, additional water powers, and.
riparian rights of such systems, and the in-
come therefrom, either separately or with
such systems. After making provision for
the incumbrances above mentioned, article
1109a, in subdivision 2 thereof, expressly pro-
vided that, when the income of the water
system was incumbered, the expense of op-
eration and maintenance should be a first
lien and charge against such income. This
section then made provision for charging rates
suficient to pay operating expenses and the
interest and principal of the obligation se-
cured by the plant income. The statute care-
tully defines what was meant by operating
expenses and maintenance, including there-
in “all salaries, labor, materials, interest,
repairs, and extensions, necessary to render
cflicient service,” ete. The statute then care-
fully required that the city shall charge and
collect “a sufficient rate to pay for all op-
erating, maintcnance, depreciation, replace-
ment, betterment and interest charges, and
for interest and sinking fund,” ete. It is
then finally provided by this gubdivision:
“2, % x * Ng part of the income of any




such system shall ever be used fo poy ony
other dcbi, cxpense or obligation of such city,
unitl the indebtedness so secured shall have
been finally poid.”” (Italics ours.)

The above-guoted language is so0 explicit
that it will admit of no construction. When
it is considered in the light of the balance of
the section, its meaning is not changed or
rendered obscure. The use of the words
“ever” and “finally” show that the statute
means that, so long as any of the indebted-
ness secured by the water system’s net in-
come is outstanding, the revenues thereof
must not be used to pay any other debt, ex-
peuse, or obligation.

Relator takes the position that, after oper-
ating expenses and maintenance and the cur-
rent interest and sinking fund requirements
for the 1926 bonds have been met, it can use
the excess, if any, for any purpose it sees fit.

Relator supports this proposition by numerous

authorities to the effect that a statute should
not be given an absurd construection, but
should be so construed as to produce a rea-
sonable result in practical application. We
. are aware that the rule is that a statute should
be construed so as to give effect to the in-
tention of the Legislature; for the intention
of the Legislature in enacting the law is the
law itself. Courts will not follow the letter

of a statute when it leads away from the frue

intention of the Legislature and to conclusions
inconsistent with the general purposes of the
act. Bdwards v. Morton, 92 Tex. 152, 46 S.
W. 792. On the other hand, it ig equally the
rule that a statute should not be given a
construction that renders it meaningless, if it
is reasonably possible to construe it other-
wise. To say that the quoted portion of this
statute should be construed as contended for
Ly relator would render it utterly meaning-
less and so much blank paper.

It is earnestly argued by counsel for re-
lator that it is absurd and unreasonable to
say that the Legislature intended to impound
this fund in idleness for the life of bonds
running many years. We think no absurd or
unreasonable requirement is indicated by the
statute. The very act itself provides that
the city may expend the income from the sys-

‘ tem for “the expense of operating and main-
tenance, including all salaries, labor, materi-
als, interest, repairs, and extensions, neces-
sary to render efficient service,” ete. TFur-
ther portions of the statute show that in-
cluded in these items are depreciation, re-
placements, and betterments. On the other
hand, the city cannot create any other debt
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against such income until the indebtedness
secured by the 1926 bonds is “finally” paid.
The intent of the Legislature as expressed by

_the letter of the statute is plain. To give it

effect does not lead away from the true in-
tention of the ILegislature or to conclusions

‘inconsistent with the general purposes of the

act. Finally to give effect to the letter of
the statute will not result in any unreasonable
hardship to the city, or to any absurdity.
The statute was evidently intended to pro-
hibit the pyramiding of indebtedness secured
by the income from water systems.

The mandamus here prayed for is refused.

Opinion adopted by the Supreme Court May

2, 1934,

WEATHERLY v. JACKSON et al.
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Commission of Appeals of Texas, Section B.
April 18, 1934,






