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resentatives cannot now take refuge behind
the statute.”

The above quotations suffice to make plain
that the principles of equity are applicable
to the facts of the instant case. Many of
the cases are reTerred to in the notes in 27
A. L. R. at page 1365 et seq., to which we
are indebted for some of our statements,
and are therefore available.

In many jurisdictions relief has been grant-
ed to those in positions analogous to that of
Jessie Cubley here, by decrees of specific
performance. See the comprehensive note,
27 A. L. R. p. 1325 et seq., particularly the
cases listed on page 1327. This seems also
to be an available remedy in this state. 1
Texas Jurisprudence, 728, § 16.

However, we, are of the opinion that the
real classification of the remedy is that of
ostoppel. In those cases which designate the
proceedings as suits for specific performance,
the courts generally recognize that perform-
ance cannot be decreed within the usual
meaning of that term. Of course there is a
specific performance in the sense that the
naked legal title to property may have been
taken by the apparently legal heirs, which
the court may divest out of them and vest in
the adopted heir. However, the technical
classification here is of no consequence. The
defendants in error are plainly estopped from
asserting the invalidity of the deed of adop-
tion and from asserting that such deed was
not in fact filed as required by the statute.
To permit them to do so would be a fraud-
upon the rights of Jessie Cubley, which a
court of equity will not permit.

The judgment of the Court of Civil Appeals
is reversed, and that of the district court is
reformed so as to establish the heirship of
Jessie Cubley to one-fourth of the estate of
Mrs. Leonard, as provided by the adoption
statutes, and, as reformed, is affirmed.
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GREENWOOD, Justice.

For the purposes of this opinion, the state-
ment of the nature and result of this suit is
adopted from the brief for appellant, Doren-
field, in the following words:

“This is a quo warranto proceeding insti-
tuted by the Attorney General of the State
of Texas to oust Appellant Julius Dorenfield,
Jr., from the office of member of the Texas
Relief Commission, to which suit Appellee R.
L. Holliday is a party. Upon a trial before
the Distriet Court, judgment was rendered
in favor of the State of Texas, Appellee, oust-
ing Appellant Julius Dorenfield, Jr., from
said office and finding that Respondent Holli-
day who had been previously appointed to
such office, had not been removed by any law-
ful means, and confirming the title of said
Appellee Holliday to said office.

“From said order, Appellant Dorenfield
duly gave notice of appeal, perfected his ap-
peal by filing the proper supersedeas bond,
and taking said cause to the Honorable Court
of Civil Appeals for the Third Supreme Ju-
dicial District of Texas for review and cor-
rection. .

“Upon motion of the Appellant Dorenfield,
said cause was advanced by the Court of
Civil Appeals and the questions involved in
this cause were certified to this Honorable
Court.

“The questiong certified for decision, are:

“‘. Was the Honorable Coke R. Steven-
son, in his capacity as Speaker of the House
of Representatives, legally vested with the

- power and authority to remove the Respond--

ent Robert L. Holliday, from his office as a
member of the Texas Relief Commission?

¢ ¢‘Should this question be answered in the
affirmative, then we certify the following
additional question.

“‘“Was the action of the Honorable Coke
R. Stevenson, ag in this certificate detailed,
legally effectual in removing Respondent Hol-
liday from said office? ”

The material facts, controlling a proper
determination of the questions certified, are
recited in the certificate of the Court of Civil
Appeals as follows:

“On November 3, 1933, Mr. Holliday was
appointed by the Hon. Coke R. Stevenson,
Speaker of the House of Representatives, as
‘one of the three members of the Texas Relief
Commission authorized to be appointed by
the Speaker of the House of Representatives
under Sec. 8 of Sec. 11 of Senate Bill 46,
Chap. 37, page 118, of the General Laws of
the First Called Session of the 48rd Legis-
lature creating such Commission. He there-
upon promptly qualified by taking the requi-
site oath of office, and commission was duly
issued to him, he having paid the requisite
fee therefor. Xe at once entered upon the
duties of his office as such commissioner, and
continued so to serve, attending all of the
meetings of the Commission, up to April 5,
1934, when Mr. Stevenson, in his capacity as
Speaker of the House of Representatives,
addressed a communication to the Secretary
of State, reading (formal parts omitted):

“ By virtue of the authority vested in me
under section 3 of section 11 of Senate Bill
No. 46, Acts of the First Called Session of
the 43rd Legislature, authorizing me to re-
move any member of the Texas Relief Com-
mission heretofore appointed by me, for

-




cause, I have removed Hon. R. L. Holliday
of Hl Paso county, Texas, as a member of
said commission.

" «#The removal of Mr. Holliday has been
requested of me by numerous citizens and by
officials of organizations in Hl Paso county
who claim to represent more than 4,000 mem-
bers, and upon investigation of the com-
plaints made, I have become convinced that
adequate cause exists for the removal of Mr,
Holliday. In order to fill the vacancy on the
Texas Relief Commisgion, created by the re-
moval of Mr. Holliday, 1 have appointed
Hon. Juliug Dorenfield, Jr., of Amarillo, Tex-
as, a8 a member of the Texas Relief Commis-
sion and request that you issue to him his
commisgion as such member at once.

" “Thereupon Mr. Dorenfield took the requi-
gite oath of office, and was issued a commis-
sion as a member of said Texas Relief Com-
mission to succeed Mr. Holliday. All the
legal prerequisites essential to Mr. Doren-
field’s becoming a member of said Commis-
sion were performed, if the action of Mr.
Stevenson was effectual to remove Mr. Hol-
liday from said office. * * *

“Mr. Holliday has never been impeached
nor removed from his aforesaid office by any
character of judicial proceeding, and he has
never resigned nor otherwise relinquished the
office, but is still claiming it. The record is
silent as to whether there was any notice
given by Mr. Stevenson to Mr. Holliday, or
any hearing or trial before him in connec-
tion with his action as expressed in his above
quoted letter to the Secretary of State. In
this connection, however, it may be stated
that the record shows that Mr. Stevenson
sought to file in the trial court a petition
of intervention, which was denied. This pe-
tition was copied in full in the answer of
‘the respondent Dorenfield, but was stricken
out upon exception. It sets forth various
complaints by represéntatives of organized
labor and others regarding Mr., Hoiliday’s
attituds, and certain newspaper articles con-
demnatory of Mr. Holliday’s attitude and ac-
tion as a member of the Commission. It also
alleges that Mr., Holliday was fully advised

of these complaints, and ‘that he had full -

opportunity at all times to be heard on the
merits of "his side of the controversy, if any;
that he made no effort to be heard or to do
anything in connection with said matter, ex-
cept that letters were received as aforesaid
from two persons in Bl Paso, who claimed
to be acting for him. ” .. :

Il Ve answer to the certified questions
-that the Speaker of the House of Represent-
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atives was not legally vested with power
and authority to remove respondent ¥olli-
day from his office as a member of the Texas
relief commission; and that the action of
the Speaker as detailed in the certificate was
wholly ineffectual to remove respondent.

The law necessitating the above answers
is clear and plain. We find no conflict in
the carefully considered authorities.

The voters of Texas, having adopted a con-
stitutional amendment, authorizing the Leg-
islature to cause bonds to be issued to fur-
nish relief to needy and unemployed people,
the Legislature by an amended act, under
which respondent Xolliday was appointed,
provided for the creation of “the Texas Re-
lief Commission.” Chapter 37, Acts, First
Called Session, 43d Leg., 1933, page 118 (Ver-
non’s Ann. Civ. St. arts. 842b, 5190a; Ver-
non’s Ann. P, C, art. 107¢).

Section 8 of section 11 of that act (Ver-
non's Ann. Civ, St. art. 5190a, § 3) among
other matters, provided: “The Texas Relicf
Commission shall be composed of nine (9)

- members; the Chairman of the Industrial Ac-

cident Board and his successor in office, the
President of the Texas Civil Judicial Coun-
cil and his successor in office, three (3) to be
appointed by the Lieutenant Governor, three
(3) by the Speaker of the House of Represent-
atives, one (1) by the Governor. The mem-
bers of the present Texas Rehabilitation and
Relief Commission shall perform the duties
jimposed upon the Texas Relief Commission
herein created, until five members of the Tex-
as Relief Commission have qualified by tak-
ing the Constitutional Oath of office, after
which time, they shall have no authority or
rights hereunder, The Governor and his suc-
cessors in office shall be ex-officio chairman
of said Commissien, but shail not be entilled
to a vote,' except in the case of a tie vote.
The remaining members of the Commission
shall take the Constitutional Oath of office,
provided, however, that nothing in this Act
shall prevent or preclude the reappointment
of any one or more of the members now con-
stituting the membership of the present Tex-
as Rehabilitation and Relief Commission cre-
ated by the terms of House Bill No. 897,
Chapter 141, Acts of the Forty-Third Legis-

lature, Regular Secssion; and provided, how-
ever, that in the event of the death, resigna-

tion, or removal for cause of any member
of said Commission appointed .-by the Licu-
tenant Governor or the Speaker of the House
of Representatives, the vacancy created
thereby shall be filled by appointed (appoint-
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ment) by the person making the original ap-
pointment.”

By section 1 of section 11 (Vernon’s Ann.
Civ. St. art. 5190a, § 1), the Legislature pro-
vided: “Said Commission shall cease to ex-
ist on August 26, 1935.”

Respondent was one of the three members
of the commission who was duly appointed
by the Speaker of the House of Represent-
atives; and he qualified by taking the con-
stitutional oath of office.

Language could hardly make plainer than
does section one of the act that respondent
then became a state officer for a term to end
on August 26, 1935. The Legislature did not
stop with giving respondent a certain tenure
of his office, but it expressly declared its
intent for the Speaker to name a successor
* to respondent after his removal, only in the
event of his “removal for couse.”

Section 17 of article 16 of the Constitution
commanded respondent, he “being one of the
officers within this state,” to continue te per-
form the duties of his office until his sue-

cessor was duly qualified. Part 2, Vernon’s |

Annotated Texas Constitution, p. 648.

The Constitution made it the mandatory
duty of respondent to continue in his state
office until August 26, 1985, he having mean-
while neither resigned nor died, until he was
removed after irial under the provisions of
some valid law. The exact language of the
Constitution (article 15, § 7), after provid-
ing modes of removal of other specified of-
ficers, is: “The Legislature shall provide by
law for the trial and removal from office of
all officers of this State, the modes for which
have not been provided in this Constitution.”

The certificate shows no basis whatever for
any claim that respondent was removed fol-
lowing a trial. Yet, a trial was an indis-
pensable part of the constitutional mode for
his removal as an officer of this state.

Certainly no other meaning can be rea-
sonably ascribed to the Texas Constitution
than as requiring trial to precede removal,
under section 7, article 15, when under ev-

ery mode of removal expressly provided by,

that article an officer is given the important
safeguards of a trial, including formal writ-
ten charges, notice, and an opportunity to
be heard. Before a judgment of impeach-
ment under article 15, carrying with it re-
moval from office, can be pronounced by the
Senate, the Senators are put on oath or af-
firmation ‘“dmpartially to try the party im-
peached” (section 8). Before the Supreme
Court can remove a District Judge, the lat-

ter is guaranteed by the same article the
amplest safeguards of a trial.- The formal
presentment on oath of not less than ten
practicing lawyers lays the predicate for a
cause to “be fried as soon as practicable”
(section 6). ILven by address of two-thirds
of both Houses, the Governor cannot remove
any judge uniil the written causes for re-
moval are stated at length in the journals
and have been “notified to the judge so in-
tended to be removed, and he shall be admit-
ted to a hearing in his own defense before
any vote for such address shall pass” (section
8). Part 2, Vernon’s Annotated Constitution,
pp. 570, 571, 572.

Section 24 of article b of the Constitution
reads: “County Judges, county attorneys,
clerks of the District and County Courts,
justices of the peace, constables, and other
county officers, may be removed by the Judg-
es of the District Courts for incompetency,
official misconduct, habitual drunkenness, or
other causes defined by law, upon the cause
therefor being set forth in writing and the
finding of its truth by a jury.”

It is thus seen that, even when it comes to
justices of the peace, constables, and county
officers generally, the prescribed constitution-
al mode of removal protects their official
tenures, unless terminated by resignations or
deaths, until removed after formal written
presentments, found by a jury to be true.

In discussing the procedure required to re-
move an officer under section 24 of article
5, Chief Justice Roberts, speaking for the
court, called same a “judicial inquiry” and
said previous decisions would be followed
construing like sections of earlier Constitu-
tions. The great Chief Justice summarized
the previous decisions, including Gordon v.
State, 48 Tex. 338, hereinafter referred to, as
establishing that the power of removal “was
not absolute or arbitrary, either as to the
manner in which or the causes for which it
may be exercised; that the sheriff is en-
titled to notice of the charges against him,
and an opportunity to be heard in his de-
fense; that the charge must contain specific:
and not general allegations of incompetency
or unfitness for the office; and that where a
removal is made irregularly, or for insuffi-
cient cause, the order or judgment is sub-
ject to be revised on appeal”” The effect of
this decision was to give the officers named in:
section 24 the right to be heard and to seek
exoneration before both district judge and
Supreme Court., Trigg v. State, 49 Tex. 678.

Il Corpus Juris states a universally rec-
ognized rule in this language: ‘“Where the-




Constitution prescribes the mode for remov-
ing officers, the legislature may not author-
ize a removal in another mode.” 46 C. J. §
145 (5), v. 984; 22 R. C. L., § 265, p. 561.

Should a statute admit of no other con-
struction than that it undertook to author-
ize a removal from office of any officer of
this state. such as respondent, the modes for
which removal had not been prescribed by
the Constitution, without providing for a
. “trial,” it would be void, because in contra-
vention of section 7 of article 15.

[l We further conclude that consistently
with the entire context of the Constitution,
dealing with removal from office, the court
cannot hold otherwise than that the word
“trial” was used in section 7 in its ordinary
accepted meaning in law, which the court has
already declared to be “the judicial investi-
gation and determination of the issues be-
tween parties.” Gulf, C. & S. I. R. Co. v.
Muse, 109 Tex. 860, 361, 207 S, W. 8§97, 899,
4 A. L. R. 613. The Supreme Court of Er-
rors of Connecticut pointed out that a sum-
mary removal from office by a mayor was jus-
tified, for the reason that the removed Con-
necticut officer was not by law entitléd to a
“trial.”  Avery v. ‘Studley, Mayor, 74 Conn.
272, 50 A. 752, 757. .

With the Relief Act itself prescribing a
definite term for respondent and stipulating
for his removal “for cause,” the governing
law is succinctly expressed in Mechem on
Public Officers, at pages 284 and 287, in sec-
tions 445 and 454. as follows:

“Where, therefore, the tenure of the office
is not fixed by law, and no other provision
is made for removals, either by the Consti-
tution or by statute, it is said to be ‘a sound
and necessary rule to consider the power of
removal as incident to the power of appoint-
ment.’

“But this power of arbitrary removal is to
be limited to these circumstances, and if the
tenure is fixed by law, or if the officer is
appointed to hold during the pleasure of
some other officer or board than that ap-
pointing him, the appointing power cannot
arbitrarily remove him., * * *

“Where the appointment or election is
made for a definite term or during good be-
havior, and the removal is to be for cause,
it is now clearly established by the great

weight of authority that the power of removal”

cannot, except by clear statutory authority,
be exercised without notice and hearing, but
chat the existence of the cause, for which the
power is to be exercised must first be deter-
mined after notice has been given to the of-
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ficer of the charges made against him, and
he has been given an opportunity to be heard
in his defensé.”

To the same effect, see 46 C. J. § 146, p.
985; 22 R. C. L. § 266, p. 562.

The Supreme Court determined in Gordon
v. State, 43 Tex. 338, that, under language
of a previous Constitution like that in the
present one, relating to removal of a public
officer for cause, there could be no absolute
power of removal such as the Speaker sought
to exercise under the certificate in this case.
In delivering the opinion in Gordon's Case,
Mr. Justice Gould said:

“Tormer decisions of thig court have giv-
en a construction to the clause of the Consti-
tution making sheriffs ‘subject to removal
by the judge of the District Court for said
county for cause spread upon the minutes of

»

the court.” Constitution, art. 5, § 18; Davis
v. State, 356 Tex. 118; Ex parte King, 35
Tex. 657,

“It has been held, and we think rightly,
that this power of removal is not absolute
or arbitrary, either as to the manner in
which or the causes for which it may be ex-
ercised. The sheriff is entitled to notice of
the charges against him and to an oppor-
tunity to be heard in his defense, * * *
‘General allegations of incompetency’ or un-
fitness constitute no sufficient cause, Some
official delinquency, or, we will add, some
act or default or occurrence since his elec-
tion, showing his unfitness for the office,
must be alleged against him., * #* * 'These
principles are substantially laid down in the
cases referred to, and are believed to give the
proper construction to this clause of the Con-
stitution, giving some weight to every part,
and at the same time, between two construc-
tions, inclining to that in harmony with oth-
er parts of the Constitution and with the
rules of the common law. (Italics ours.)
Cooley’s Const. Lim., 58-60; Bennett v.
Ward, 3 Caines [N. Y.] 259.,”

Gordon’s Case follows the generally ac-
cepted views., 22 R..C. L. § 282, p. 571; 46
C. J. § 148 (2), p. 986.

Our answer-to each of the questions pro-
pounded is “No,” and will be certified to
the honorable Court of Civil Appeals.

On Motion to Certify Immediately Answers
to Certified Questions Back to Court
of Civil Appeals.

PER CURIAM.

Il Relator has filed a motion praying
that the court immediately potify the Couit
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of Civil Appeals for the Third Supreme Judi-
cial District of its decision made May 30,
1934, in answer to questions certified by said
Court of Civil Appeals. 'The motion is based
upon that part of article 1759, Revised Civil
Statutes of 1925, which provides in substance
that the opinion rendered by the Supreme
Court on the record and certified question
of law presented shall be the law on the ques-
tion involved until said opinion shall have
been overruled by the Supreme Court or ab-,
rogated by legislative enactment, and that
the Court of Civil Appeals shall be governed
thereby, and further that after the guestion
is decided the Supreme Court shall immedi-
ately notify the Court of Civil Appeals of
its decision. ’

This article of the statutes must be read
and construed in connection with article
1762, which gives to a party to a cause the
right to file 4 motion for rehearing “within
fifteen days from the date of entry of the
judgment or decision of the court, and not
later.” An opinion 'rendered in answer to
certified questions is a decision of the court
within the meaning of that article.

It has been the practice for many years to
permit the filing of motions for rehearing
within the fifteen-day period prescribed by
the statute as well in causes in which ques-
tions certified by Courts of Civil Appeals are
answered as in causes in which judgments
are rendered here, For the sake of orderly
procedure, and because two different courts
should not at the saine time have jurisdiction
of a particular issue or question in a case,
article 1759 is construed to mean that the
Supreme Court shall notify the Court of Civil
Appeals of its decision in answer to a certi-
fied question immediately upon the expiration
of the fifteen-day period allowed for the fil-
ing of a motion for rehearing, in the event
no motion is filed, and immediately following
its action upon the motion, in the event a
motion filed within the time specified is over-
ruled. b

Il It is suggested in the motion filed by re-
lator that the respondent Dorenfield may take
advantage of the full periods of time allowed
for the filing of  motion for rehearing here,
for the filing of motion for rehearing in the
Court of Civil Appeals following a decision
of the case there, and for the filing of an ap-
plication for writ of error, and thus delay the

final disposition of the case, and it is alleged -

in the motion that during all of such time
said respondent will continue to exercise the
powers and duties of a member of the Texasg
relief commission. But, in view of the ‘de-
cision which has been made herein that the

Speaker of the Flouse of Representatives was
not legally vested with the authority to re-
move respondent Holliday from his office as a
member of the Texas relief commission, and
that the action of the Speaker as detailed in
the certificate was wholly ineffectual to re-
move him, and further in view of serious
questions that might be raised as to the va-
lidity of any action of the Texas relief com-
mission dependent upon the vote of respond-
ent Dorenfield as a member, it is not to be
assumed that respondent Dorenfield would
pursue stch course of delay as is suggested
in the motion, or would attempt to act as a
member of the commission; and it Is not
to be contemplated that the Texas relief com-
mission would permit him to act, or recognize
him, as a member, or that it would refuse to
recognize respondent Holliday as a member.

The court feels assured that respondent
Dorenficld and his attorneys will not unduly
protract this litigation, by the statement of
his attorneys in their motion to advance and
certify that “the question involved is an im-
portant question, and as this court judicially
knows, it is of vital Umportance to the people
of the State of Tewas that said Relief Com-
mission function efficiently, and it cannot do
so unitil this question is determined once for
all.? (Italics ours.)

After the final decision of this case by the
Court of Civil Appeals, there will be no pe-
riod of delay for the filing of an application
for writ of errvor. This court acquired juris-
diction of the case through the certification
of questions of law by the Court of Civil
Appeals. The questions were not certified
by the Court of Civil Appeals upon its own
motion, but upon the motions of the relator
and the respondent Dorenfield. The motion
filed by the latter states in substance that the
controlling question in the case is the right
of the Speaker of the House of Representa-
tives to remove his appointee for cause, and
it requests that this question be certified be-
cause it is an important question which
should be speedily decided by the Supreme
Court. The relator’s motion to certify “adopts
and approves the grounds and reasons con-
tained in appellant’s motion to advance and
certify.” In its certificate the Court of Civil
Appeals states that “all parties have moved
to certify the controlling questions to your
Honors, which motions were granted, in view
of the importance of the questions involved,

and the necessity for as speedy a final ad-

juiiication thereof as may be practical.”

By these matters of record, therefore, it.is
shown that the relator and the respondent
have in their motions to certify agreed that

:
|




the case is tontrolled by the determination
of the question as to the right of the Speak-
er to remove the respondent Holliday from
his office as a member of the commission,
and that the Court of Civil Appeals in grant-
ing the motions has certified that question,
together with the question whether the ac-
tion of the Speaker was legally effectual, as
the questions which control the case. It is
apparent that the answers which have been
made to the questions are decisive of the
entire case. The statutes provide that the
Court of Civil Appeals shall be governed by
such answers, that its judgment shall be in
harmony with the decision of the Supreme
Court in making the answers, and that such
decision shall be binding upon the Court of
Civil Appeals. Revised Civil Statutes 1925,
articles 1759, 1851, 1854.

Il When parties to a case have thus by
their filing of motions to certify obtained a
decision of the Supreme Court upon the con-
trolling questions in the case, they cannot
take the same case (which, being the same
case, is of course controlled by the same ques-
tions) again to the Supreme Court by filing an
application for writ of error. They have
elected one remedy, or one method of appeal,
to obtain a decision of the questions of law,
and should not be permitted thereafter to
resort to another remedy or another method
of appeal for the purpose of obtaining an-
other decision of the same questions by the
same court.

In Campbell v. Wiggins, 85 Tex. 451, 22 8.
W. 5, 6, it was held that a party to a cause,
who had by his motion obtained certification
by the Court of Civil Appeals of a question on
which there was dissent, could not thereafter
by application for writ of error take the
case to the Supreme Court, even though the
application sought revision of a ruling of
the Court of Civil Appeals on which all the
judges concurred and which could not be re-
vigsed on the certificate of dissent. Chief
Justice Stayton said in the opinion:

TR

The law does not contemplate
that this court shall hear and determine in
piecemeal the many questions of law that
may be decided or involved in a cause, and
that on some a decision may be made on cer-
tificate of dissent, and after this, on writ
-of error, all other questions of law may be
heard and decided; but it does give to the
litigant the right to use either remedy in'a
-cause in which both are applicable, and he
must determine for himself whether the ques-
tion on which there is dissent is the only
question wvital to his right decided against
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him, and, when' he so determines, must be
held to his election, and to have waived all
questions other than such as he may have
raised in the manner selected.

“The judgment of the Court of Civil Ap-
peals was final in character. I'rom it a writ
of error might be granted, on which all ques-
tions of law could have been revised; but
applicant saw proper to pursue another rem-
edy, more restricted in its operation, and he
must be held thereby to have waived all right
now to have writ of error, and £o have waived
all questions that could not be revised under
the remedy selected.

“The laws look to the speedy termination
of litigation, and do not permit delay that
would necessarily result if, from a judgmen!
final in character, two or move effective ap
pellate proceedings (the one following the de
cision invoked in the other) might be used
for the purpose of revising errors that could
have been reached by a single remedy.”

Even though the instant case was not cexr-
tified following dissent in the Court of Civil
Appeals, the reasons for the decision in the
case cited have peculiar application, because
the parties have deliberately elected to ob-
tain by certification a decision by this court
of questions which they agree control the
case.

The text of Texas Jurisprudence, under the
title “Appeal and Error—Civil Cases,” con-
tains the following statement, citing in its
support Campbell v. Wiggins, supra; “* *
‘Where the Court of Civil Appeals on its own
motion certifies a question, a litigant is not
cut off from a right to prosecute a writ of
error. But where a party by motion obtains
a certification of certain questions he may
not later obtain a writ of error to bring up
other questions involved in the decision; by
obtaining a certification he waives all ques-
tions other than such as he may have raised
in the manner selected.” 38 Texas Jurispru-
dence, 317.

The gencral rule as to election of remedies,
or methods of review, is thus stated, with
citations of many authorities, in Corpus Ju-
ris:

“When a party has more than one remedy
for review in a particular case, he must gen-
erally elect under which he will proceed, and,
when he does elect a particular remedy, he
waives all others, unless he is entitled to
prosecute both remedies at the same time.

“Where a party hhs brought a proceeding
for appellate review and it has Deen prosc-
cuted to a final determination by the appel-
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late court, the general rule-is that unless
there have been new proceedings in the cause,
he cannot again bring the same case up for
review. Thus, as a general rule, where a
party has appealed or sued out a writ of er-
ror, and the appeal or writ of error has been
determined, he cannot afterward again take

the case up for review by appeal or writ of

error, or have a review on another pending
appeal or writ of error. Nor can he bring
up the same point which was decided or
might have beén decided on appeal, by a new
appeal in the same cause, even by stipulation
of the parties. * * * TUpon the same prin-
ciple, after a party has prosecuted to final
judgment a complaint for review, he cannot
afterward appeal from the original judgment.
Angd it has been held that the final determina-
tion of an appellate proceeding will bar an-
other proceeding in the same case, presenting
the same questions for review, even though
the proceedings are in different courts.”” 3
Corpus Juris, pp. 342-345.

Por the reasons stated and under the au-
thorities cited, this case. may not again be
brought to this court by writ of error. This
being true, it will be the duty of the Court
of Civil Appeals, when its judgment becomes
final, to issue its mandate immediately and
without permitting any period of time to
elapse for the filing of an application for writ
of error.

For the foregoing reasons the motion is

overruled.

MOUNTAIN TOWNSITE CO. v. COOPER
et al.
No. 6637.

Supreme Court of Texas,
June 19, 1934.

B. 8. J. Whitehead, of San Antonio, for
plaintiff in error.

L. B. Cooper, of Cotulla, for defendants
in error.

CRITZ, Commissioner.

This suit was filed in the district court of
Bexar county, Tex., by Mountain Townsite
Company, a corporation, against L. B. Coop-
er and Mrs. Illen Proctor to enjoin the sale
of certain real property in Bexar county by
trustee. Simply stated, Mrs. Proctor holds
an indebtedness against this land secured by
a deed of trust containing power of sale.
The indebtedness secured by the deed of
trust was past due and unpaid. Mrs. Proc-
tor named L. B. Cooper as substitute trus-
tee in accordance with the provisions of the
deed of trust. The substitute trustee was
about to sell the land at the request of Mrs.
Proctor to satisfy her indebtedness., The pe-
tition in the (istrict court is somewhat vague,
but from the entire instrument we gather
that it seeks to enjoin the trustee sale on
the following grounds: :

(1) Mountain Townsite Company attempts
to plead the provisions of chapter 102, p. 225,
Acts Regular Session, 434 Leg. 1933 (First
Moratorium Act [Vernon’s Ann, Civ. St. art.
2218b1), and seeks the injunction under such
Act.

(2) Because Mountain Townsite Company
is not personally responsible for the debt






