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CURETON, Chief Justice.

W. G. Bell and E. L. Jones, Jr., qualified
voters and citizens of Jefferson county, pre-
sented to us on July 19, 1934, a motion for
leave to file a petition for mandamus and oth-
er relief against the Governor, the Attorney
General, the State Democratic Executive
Committee and its members, the members of
the Jefferson County Democratic Executive
Committee, and the various election officers
of Jefferson county. The members of the re-
spondent committees are named, and the list
of respondents embraces approximately '200
names.

The motion for leave to file is accompanied
by the petition for mandamus, and an elab-
orate and able argument on the law questions
involved. The petition shows that the rela-
tors are negroes, and its object is to invoke
the jurisdiction of this court requiring the
respondents to permit the relators to vote
in the Democratic primaries of this state;
the first of which is to be held July 28, 1934.

The relators allege that the Democratic
Party is an organized political party, and is
the predominant one in the state of Texas.
They also say: “Plaintiffs further allege that
they are members of the Democratic Party
and voted as such for the candidates of said
party at the general election held in Novem-
ber, 1932, whereat the President of the United
States and federal, state, county and precinct
officers were elected, to the offices now held
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by them respectively. That plaintiffs are
adherents to the tenets of the Democratic
Party and stand ready and willing to take
any oath or pledge required of Democrats or
to do anything else they are legally required
to do under the laws of the State of Texas
and/or the United States in order to demon-
strate their adherence to the Democratic Par-
ty, and that they desire to vote in said pri-
mary election to be held on July 28, 1934, and
in the run-off primary election to be-held on
Angust 25, 1934, all of which information the
plaintiffs have conveyed to the defendants
who refuse to allow them to vote in the Dem-
ocratic primary, and plaintiffs allege that the
refusal aforesaid of defendants to permit
them to vote in the Democratic primaries
aforesaid is predicated solely upon the fact
that the plaintiffs are negroes.”

The petition states in substance, in part,
that the respondents are denying, or will de-
ny, the relators the right to vote, because of
a resolution passed by the State Convention
of the Democratic Party in Texas on May 24,
1932, which reads: “Be It Resolved, that all
white citizens of the State who are qualified
to vote under the Constitution and laws of
Texas shall be eligible £or membership in the
party, and as such eligible for participation
in the primaries.”

This resolution was passed by the Demo-
cratic Convention which met at Houston for
the purpose of electing delegates to the Na-
tional Convention of the Democratic Party.
It is alleged that the convention met by vir-
tue of article 8167, R. 8., which, in so far as a
State Convention is concerned, provides:
“Any political party desiring to elect dele-
gates to a national convention, shall hold a
State convention at such place as may be des-
ienated by the State executive committee of
said party, on the fourth Tuesday in May,
1928, and every four years thereafter. Said
convention shall be composed of delegates
duly elected by the voters of said political
party in the several counties of the State at
primary conventions to be held on the first
Saturday in May, 1928, and every four years
thereafter.”

Il In order that we may understand the
questions involved in this case, it is essential
that we clearly comprehend the nature of a
political party, such as the Democratic Par-
ty. TFirst of all, it is a voluntary association ;
an association formed of the free will and un-
restrained choice of those who compose it.
No man is compelled by law to become a
member of a political party; or, after having
become such, to remain a member. He may
join such a party for whatever reason seems

good to him, and may quit the party for any
cause, good, bad, or indifferent, or without
cause. A political party is the creation of
free men, acting according to their own wis-
dom, and in no sense whatever the creation
of any department of the government. Politi-
cal parties have existed in this country under
some form under all systems of government
when the people were accorded any political
rights. It may be said that they originated
in the United States with the adoption of the
Federal Constitution in 1787. 49 Corpus
Juris, p. 1075, § 15; Waples v. Marrast, 108
Tex. 5, 184 S. W. 180, 183, L. R. A. 19174,
258; Koy v. Schneider, 110 Tex. 369, 376,
218 8. 'W. 479, 221 8. W. 880; Davis v. Ham-
brick, 109 Xy. 276, 58 8. W. 779; Schafer v.
Whipple, 26 Colo. 1, 55 P. 1081; People v. Em-
merson, 333 Il 606, 165 N. 1. 217, 62 A. L. .
912. Corpus Juris in the section cited has
collated various definitions to form its text,
and plainly sustains the conclusion stated by
us, that a political party is a voluntary or-
ganization or association, the outgrowth of
free, individual action, and not a permissive
organization under some statute. Corpus
Juris declares: “In the absence of a statutory
definition, resort is had to the generally ac-
cepted meaning of the term, which has been
defined as an association of voters believing
in certain principles of government, formed
to urge the adoption and execution of such
principles in governmental atfairs through of-
ficers of like belief; a body of men associated
for the purpose of furnishing and maintain-
ing the prevalence of certain political pypin-
ciples or beliefs in the pubiic policies of the
government; a body of men united for pro-
moting, by their joint endecavor, a national
interest upon some particular principle in
which they are all agreed; a body of people
contending for antagonistic or rival opinions
or policies in a community or society, espe-
cially one of the opposing political organiza-
tions striving for supremacy in a state; a
company or number of persons ranged on one
side or united in opinion or dcsign in opposi-
tion to others in the community; a number
of persons united in opinion or action, as dis-
tinguished from or opposite to the rest of a
community or association, especially one of
the parts into which a people is divided on
questions of public policy; those who favor,
or are united to promote, ceriain views or
opinions; @ volunlery aessociation for politi-
cal purposes; a voluntary association of elec-
tors, having am organization and comwmittee,
and having distinctive opinions on some or
all of the leading political questions of con-
troversy in the state, and aticmpting through



its organization 1o elect officers of its own
party faith, and moeke its political principles
the policy of the government. Where statutes
define what shall constitute a political party
in certain instances, an organization or com-
bination of electors may qualify as a political
party in local matters, and yet constitute
part of another political party on national
issues, or d political party for some purposes
may not be such for other purposes. And a
collection of voters may constitute a political
party for local purposes without ever having
cooperated in politics before. But a mere
fraction of an established party will not
constitute a distinct political party. Political
parties have existed in some form under all
systems of government where the people were
accorded any political rights. They originat-
ed in this country with the adoption of the
federal constitution in 1787. In a republican
form of government they are a necessity.
They result from the voluntary assoctation of
electors, and do not exist by operation of low
The element of time is not essential to the
formation of a legal party; it may sprihg in-
to existence from the exigencies of a particu-
lar election, and with no intention of continu-
ing after the exigenecy has passed. Nor can
the number of voters that must unite in order
to form a legal party be prescribed by law

without violating one of the fundamental the-

ories of popular government, although many
states, in regulating the nomination of can-
didates by political parties, define a politi-
cal party to be a political organization or
combination of electors which has cast a cer-
tain percentage of the votes cast at some par-
ticular election. To what extent the rights
of organized political parties should be reg-
ulated by law is a matter of public policy
to be determined by the legislative depart-
ment—a matter which does not concern the
courts. In the absence of legislative enact-
ment, a political party is governed by its own
usages and establishes its own rules. Certain
powers are inherent in it regardless of stat-
ute. A political party is the judge of the elec-
tion and qualification of its members. And
the determination of who shall represent it
as its nominees is controlled by the action of
the party itself” (Italics ours.)

In the case of Waples v. Marrast, supra,
this court, in an opinion by Chief Justice
I’hillips, quoted with approval by Associate
Justice Greenwood in Koy v. Schneider, cit-
ed above, declared: “A4 political party is
nothing more or less than a body of men as-
sociated for the pwrpose of furnishing and
maintaining the prevalence of certain polili-
cal principles or beliefs in the public poli-
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cies of the governmoent, As rivals for popular
favor they strive at the general elections
for the control of the agencies of the govern-
ment as the means of providing a course for
the government in accord with their politi-
cal principles and the administration of
those agencies by their own adherents. Ac-
cording to the soundness of their principles -
and the wisdom of their policies, they serve
a great purpose in the life of a government.
But the fact remains that the objects of po- °
litical orgenizations are imtimate to those’
who compose them. They do not concern the
general public. They direotly interest, both
in their conduct and in their success, only
so much of the pudblic as are comprised im
their membership, and then only as members
of the particular organizetion. They per-
form no governmental function. They con-.
stitute no governmental agency. The pur-
pose of their primary elections is merely
to enable them to furnish their nominees as’
candidates for the popular suffrage. In the
interest of fair methods and a fair expres-
sion by their members of their preference
in the selection of their nominees, the State’
may regulate such elections by proper laws,
as it has done in our general primary law,
and as it was competent for the Legislature
to do by a proper act of the character of the’
one here under review.” (Italics ours.) )

Although voluntary associations arising:
from the exercise of the free will and liberty
of the citizens, political parties are insti-
tutions of very. great importance under our:
form of government. They are, in fact, the
effective instrumentalities by which the will
of the people may be made vocal, and the
enactment of laws in accordance therewith
made possible. 49 Corpus Juris, p. 1076,
note 8. From the note cited, we quote the
following:

“Active political parties—parties in op-
position to the dominant political party—
are, as has been said, essential to the very
existence of our government. The right of.
any number of men ‘holding common political
beliefs or governmental principles to advo-.
cate their views through party organization
cannot be denied.” Britton v. Board of Hlee-
tion Com’rs, 129 .Cal. 337, 846, 61 P. 1115,
1118, 51 L. R, A. 115,

‘“No one with any knowledge of the his-
tory of our country will contend for a mo-
ment that political parties have not played
an important part in shaping the destinies:
of our government; nor that they were not
a powerful and necessary force in a success-
ful administration of the affairs of the na-
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tional and state governments. So potent
have they become in determining the meas-
ures and in administering the affairs of gov-
ernment, that they are now regarded as in-
separable from, if not essential to, a repub-
lican form of government.” Ex parte Wil-
gon, 7 Okl. Cr. 610, 620, 125 P, 739, T44.
To the same effect, Riter v. Douglass, 32 Nev.
400, 421, 109 P. 444.

. “In America the great moving forces are
the parties. * * * The spirit and force
of party has in América been as essential
to the action of the machinery of govern-
mient as steam is to a locomotive engine;
or, to vary the simile, party association and
organization are to the organs of government
almost what the motor nerves are to the
muscles, sinews, and bones of the human
body. They {ransmit the motive power.
They determine the directions in which the
organs act. A description of them is there-
fore a necessary complement to an account
of the constitution and government; for it
is into the hands of the parties that the
working of the government has fallen. Their
ingenuity, stimulated by incessant rivalry,
has turned many provisions of the constitu-
tion to unforeseen uses, and given to the le-
gal institutions of the country no small part
of their present color.,” I Bryce American
Commonwealth, p. 636 (quoting Riter v,
Douglass, 32 Nev. 400, 422, 109 P, 444; State
v. Felton, 77 Ohio St. 554, 569, 8 N. E. 85,
12 Ann. Cas. 65; Ex parte Wilson, 7 Okl
Cr. 610, 620, 125 P. 739; and partly quot-
ing Kelso v. Cook, 184 Ind. 173, 196, 110 N.
1. 987, Ann. Cas. 1918ER, 68).

“The truth is, that the inherent difficul-
ties of democratic government are so mani-
fold and enormous that, in large and com-
plex modern society, it could neither last
nor work if it were not aided by certain
forces which are not exclusively associated
with it, but for which it greatly stimulates
the energy. Of these forces, the one to
which it owes most is unquestionably Par-
ty.’. Sir Henry Sumner Maine (quoting
State v. Felton, 77 Ohio St. 554, 570, 84 N.
1. 85, 12 Asim, Cas. 65; Ex parte Wilson, 7
OKkL Cr. 616, 125 P. 739, T44).

De Tocqueville, in his celebrated commén—
taries on the Ameriean <Constitution and
Government, “Democracy in America,” first
published in 1837,.noted at length the celerity
with which voluntary associations were form-
ed by the people of the United States for
political and other purposes, and the effect
which these associations had, not omnly on
governmental affairs, but on social and busi-

ness endeavors as well. Democracy in Amer-
ica (Reeve’s Bd. 1862) vol. 1, c. 12, p. 216;
vol. 2, ¢. 7, p. 138.

In chapter XII De Tocqueville, comment-
ing on the principle and liberty of associa-
tion, in part, declared: ’

“In no country in the world has the prin-
ciple of association been more successfully
used, or more unsparingly applied to 2 mul-
titude of different objects, than in America.
Besides the permanent associations which
are established by law under the names of
townships, cities, and counties, a vast number
of others are formed and maintained by the
agency of private individuals.

“The citizen of the United States is taught
from his earliest infancy to rely upon his
own exertions, in order to resist the evils
and the difficulties of life; he looks upon
the social authority with an eye of mistrust .
and anxiety, and he only claims its assist-
ance when he is quite unable to shift with-
out it. This habit may even be traced in the
schools of the rising generation, where the
children in their games are wont to submit
to rules which they have themselves estab-
lished, and to punish misdemeanors which
they have themselves defined. The same
spirit pervades every act of social life. If
a stoppage occurs in a thoroughfare, and the
circulation of the public is hindered. the
neighbours immediately constitute a delib-
erative body; this extemporaneous assembly
gives rise to an executive power, which rem-
edies the inconvenience, before anybody has
thought of recurring to an authority superior
to that of the persons immediately concern-
ed. If the public pleasures are concerned,
an association is formed to provide for the
splendour and the regularity of the cntertain-
ment. Societies are formed to resist ene-
mies which are exclusively of a moral na-
ture, and to diminish the vice of intemper-
ance; in the United States associations are
established to promote public order, com-
merce, industry, morality and religion; for
there is no end which the human will, sec-
onded by the collective exertions of individu-
als, despairs of attaining,

“T shall hereafter have occasion to show
the effects of association upon the course of
gociety, and I must confine myself for the
present to the political world. When once
the right of association is recognized, the
citizens may employ it in several different
ways.

“An association congists simply in the pub-
lic assent which a number of individuals
give to certain doctrines; and in the engage-




ment which .they contract to promote the
spread of those doctrined by their exertions.
The right of associating with these views
is very analogous to the liberty of unlicensed
writing; but societies thus formed possess
more authority than the press. When an
opinion is represented by a society, it neces-
sarily assumes a more exact and explicit
form. It numbers its partisans, and com-
promises their welfare in its cause: they,
on the other hand, become acquainted with
each other, and their zeal is increased by
their numhber. An association unites the ef-
forts of minds which have a tendency to di-
verge, in one single channel, and urges them
vigorously towards one single end which it
points out.

“The second degree in the right of asso-
ciation is the power of meeting. When an as-
sociation is allowed to establish centres of ac-
tion at certain important points in the coun-
try, its activity is increased, and its influ-
ence extended. Men have the opportunity
of seeing each other; means of execution
are more readily combined; and opinions are
maintained with a degree of warmth and
energy which written language cannot ap-
proach.

“Lastly, in the exercise of the right of po-
litical association, there is a third degree;
the partisans of an opinion may unite in elec-
toral bodies, and choose delegates to repre-
sent them in a central assembly. This is,
properly speaking, the application of the rep-
resentative system to a party.

“Thus, in the first instance, a society is
formed between individuals professing the
same opinion, and the tie which keeps it to-
gether is of a purely intellectual nature; in
the second case, small assemblies are formed
which only represent a faction of the party.
Lastly, in the third case, they constitute a
separate nation in the midst of the nation, a
government within the Government. Their
delegates, like the real delegates of the ma-
jority, represent the entire collective force of
their party; and they enjoy a certain degree
of that national dignity and great influence
which belong to the chosen representatives of
the people. It is true that they have not the
right of making the laws; but they have the
power of attacking those which are in being,
and of drawing up before hand those which

they may afterwards cause to be adopted.
L T

“In America the lUberty of association for
political purposes is unbounded. An example
will show in the clearest light to what an ex-
tent this privilege is tolerated. * * *
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“It must be acknowledged that the unre-
strained liberty of political association has
not hitherto produced, in the United States,
those fatal consequences which might per-'
haps be expected from it elsewhere. The
right of association was imported -from Eng-
land, and it has always existed in America;
so that the exercise of this privilege is now
amalgamated with the manners and customs
of the people. At the present time, the liber-
ty of association is become a necessary guar-
antee against the tyranny of the majority.
In the United States, as soon as a party is be-
come preponderant, all the public authority
passes under its control; its private support-
ers occupy all the places and have all the
force of the administration at their disposal.
As the most distinguished partisans of the
other side of the question are unable to sur-
mount the obstacles which exclude them from
power, they require some means of establish-
ing themselves upon their own basis, and of
opposing the moral authority of the minority
to the physical power which domineers over
it. Thus a dangerous expedient is used to ob-
viate a still more formidable danger,

“The omnipotence of the majority appears
to me to present such extreme perils to the
American Republics, that the dJangerous
measure which is used to repress it seems to
be more advantageous than prejudicial. And
here I am about to advance a proposition
which may remind the reader of which I said
before in speaking of municipal freedom;
there are no countries in which associations
are more needed, to prevent the despotism of
faction or the arbitrary power of a prince
than those which are democratically consti-
tuted. In aristocratic nations, the body of
the nobles and the more opulent part of the
community are in themselves natural asso-
ciations, which act as checks upon the abuses
of power. In countries in which these asso-
ciations do ngt exist, if private individuals
are unable to create an artificial and a tempo-
rary substitute for them, I can image no per-
manent protection against the most galling
tyranny; and a great people may be op-
pressed by a small faction, or by a single in-
dividual, with impunity. * * *

“It can not be denied that the unrestrained
liberty of association for political purposes is
the privilege which a people is longest in
learning how to exercise. If it does not throw
the nation into anarchy, it perpetually aug-
ments the chances of that calamity. On one
point, however, this perilous liberty offers a
security against dangers of another kind; in
countries where associations are free, secret
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societies are unknown. In America there are
numerous factions, but no conspiracies.”

Continuing, the same writer declares: “The
most natural privilege of mamn, newt to the
right of acting for himself, is that of combin-
ing his emertions with those of his feliow-crea-
tures, and of acting in common with them. I
am therefore led to conclude that the right of
association is almost as inalienable as the
right of personal liberty. No legislator cen
attack it without impairing the very founda-
tions of socicty.”

Commenting on the effeet of the freedom
of the political association, De Tocqueville de-
clares:

“There is only one country on the face of
the earth where the citizens enjoy wnlimited
frecdom of association for political purposes.
This same country is the only one in the
world where the continued exercise of the
right of association has been introduced into
civil life, and where all the advantages which
civilization can confer are procured by means
of it. '

“In all the countries where political asso-
ciations are prohibited, civil associations are
rare, It is hardly probable that this is the
result of accident; but the inference should
rather be, that there is a natural and perhaps
a necessary connection between these two
kinds of associations,® .

“Certain men happen to have a common
interest in some concern-—either a commer-
cial undertaking is to be managed, or some
speculation in manufactures to be tried; they
meet, they combine, and thus by degrees they
become familiar with the principle of associ-
ation. The greater is the multiplicity of
small affairs, the more do men, even without
knowing it, acquire facility in prosecuting
great undertakings in cominon,

“Qivil associations, therefore, facilitate po-
litical associations; Dul on the other hand, po-
litical association, singularly strengthens and
improves associations for ciwil purposes. In
civil life every man may, strictly speaking,
fancy that he can provide for his own wants;
in politics, he can fancy no such thing. When
a people, then, have any knowledge of public
life, the notion of association, and the wish to
coalesce, present themselves every day to the
minds of the whole community; whatever
natural repugnance may restrain men from
acting in concert, they will always be ready
to combine for the sake of a party. Thus po-
litical life makes the love and practice of as-
sociation more general; if imparts a desire of

union, and teaches the means of combination

to numbers of men who would have always
lived apart.

“Politics not only give birth to numerous
associations, but to associations of great ex-
tent. In civil life it seldom happens that any.
one interest draws a very large number of
men to act in concert; much skill is required,
to bring such an interest into existence; but.
in politics opportunities present themselves
every day. Now it is solely in great associa-
tions that the general value of the principle.
of association is displayed. Citizens who are
individually powerless, do not very clearly
anticipate the strength which they may ac-
quire by uniting together; it must be shown.
to them in order to be understood. - Hence it
is often easier to collect a multitude for a
public purpose than a few persons; a thou-
sand citizens do not see what interest they,
have in combining together, ten thousand will
be perfectly aware of it. In politics men com-,
bine for great undertakings; and the use.
they make of the principle of association in,
important affairs practically teaches them’
that it is their ipterest to help each other in,
those of less moment. A political associa-
tion draws a number of individuals at the
same time out of their own circlei ho,wever'
they may be naturally kept asunder by age,
mind, and fortune, it places them nearer fo-
gether and brings themn into contact. Once’
met, they can always meet again.

“Men cannot embark in a few civil partner-,
ships without risking a portion of their pos-
sessions; this is the case with all manufae-
turing and trading companies, When men’
are as yet but little versed in the art of asso-
ciation, and are unacquainted with its prin-'
cipal rules, they are afraid, when first they
combine in this manner, of buying’ their ex-
perience dear. They therefore prefer depriv-
ing themselves of a powerful instrument of
success, to running the risks which attend the
use of it. They are, however, less reluctant
to join political associations, which appear.
to them to be without danger, because they
adventure no money in them. But they can
not belong to these associations for any length
of time  without finding out how order is
maintained amongst a large nwnber of men,
and by what contrivance they are made to’
advance, harmoniously and methodically, to
the same object, Thus they learn to surren-
der their own will to that of all the rest, and-
to make their own exertions subordinate to
the common impulse,—things which it'is not
less necessary to know in civil than in politi-
cal associations. Political associations may:
theretore be considered as large free schools,




where all the members of the community go~

to learn the general theory of association.

“But even if political association did not

directly contribute to the progress of civil as-
sociation, to destroy the former would be to
impair the latter. When citizens can only
meet in public for certain purposes, they re-
gard such meetings as a strange proceeding
of rare occurrence, and they rarely think at
all about it. .-When they are allowed to meet
freely for all purposes, they ultimately look
upon public associations as the universal, or
.in a manner the sole, means which men can
Eemploy to accomplish the different purposes
‘they may have in view. Dvely new want in-
stantly revives the notion. The art of asso-
‘eiation then becomes, as I have said before,
the mother of actlon, studied and applied by
'all.
. “When some kinds of associations are pro-
‘hibited:- and others allowed, it is difficult to
distinguish the former from the latter before-
hand, In this state of doubt men abstain
from them altogether, and 2 sort-of public
opinion.passes current, which tends to cause
any association whatsoever to be regarded as
[a bold and almost an illicit enterprise.

‘“It is therefore chimerical to stippose that
the spirit of association, when it is repressed
‘on some one point, will nevertheless display
'the same vigour on all others; and that if
men be allowed to prosecute certain undertak-
ings in common, that is quite enough for them
‘eagerly to set about them: When the mem-
bers of a community are allowed and accus-
tomed to combine for all ‘purposes, they will
combine as readily for the lessor as for the
more important ones; but if they are only
allowed to combine for small affairs, they will
be neither inclined nor able to effect it.” (ALl
italics ours.)

We have thus gone at great lehgth into the
definition, origin, and ‘importdnce of politi-
cal associations or parties, for the purpose of
showing their direct relationship to govern-
mental affairs in this country.

. ' 'We come now to the constitutional ba51s of
political parties, as well as other voluntary
associations. That basis is found in the fir st
section of the Bill of Rights, the Tirst Amend—
ment to the Constitution of the United States,
which declares: “Congress shall make no law
respecting an establishment of religion, or
prohibiting the free exercige thereof; or
abridging the freedom of speech, or of the
ipress; or the right of the peoplé peaceadbly to

assemble, and to petition the Government for'

¢ redress of grievances.”’ (Italics ours.)

119

Judge Story, in his work on the Constitu-
tion, commenting on this provision, says:

“The remaining clause secured ‘the right of
the people peaceably to assemble and to peti-
tion the government for a redress of grievane-
es.

“This would seem wunnecessary to be ems-
pressiy provided for in a republican govern-
ment, since it results from the very nature of
its structure and institutions. It is impossi-
ble that it could be practically denied until
the spirit of Wberty had wholly disappeared,
and the people had become so servile and de-
based as to be unfit to ewercise any of the
privileges of freemen.” (Italics ours.) Story
on the Constitution (5th Bd.) vol. 2, §§ 1893,
1894. See, also, Watson on the Constitution,
vol. 2, p. 1405. ’

In United States v. Cruikshank, 92 U. 8.
542, 552, 23 L, Bd. 588, the Supreme Court of
the United States, in an opinion by Chief Jus-
tice Waite, declared: “The right of the people
peaceably to assemble for the purpose of peti-
tioning Congress for a redress of grievances,
or for any thing else connected with the pow-
ers or the duties of the national government,
ig an attribute of national citizenship, and, as
such, under the protection of, and guaranteed
by, the United States. The wvery idea of @
government, repudblicen in form, implies @
right on the part of its citizens to meet peace-
adbly for consultation in respect to pubdlic af-
fairs and to petition for a redress of griev-
ances.” (Italics ours.)

Section 27 of the Bill of Rights, art, 1, Con-
stitution of Texas, reads: “The citizens shall
have the right, in a peaceable manner, to as-
semble together for their common good; and
apply to those invested with the powers of
government for redress of grievances or other
purposes, by petition, address or remon-
strance.”

The applicability of this section of the
Bill of Rights to political associations is
made manifest when we consider section 2
of the Bill of Rights, which declares: “All
political power is inherent in the people, and
all free governments are founded on their
authority, and instituted for their benefit.
The faith of the people of Mexas stands
pledged to the preservation of a republican
form of government, and, subject to this lim-
itation only, they have at all times the in-
alienable right to alter, reform or abolish
their government in such manner as they
may think expedient.” (Italics ours.)

Il 1t is clear from the foregoing provi-
sions of both the Federal and State Constitu-
tions that the right of the ciiizens of the
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United States and of Texas to form political
associations, such as a political party, is pro-
tected by both organic laws, and that the
only limitation on the right of the people to
assemble together for their common good, in
a peacecable manner, as guaranteed by section
27 of the Bill of Rights, is that contained
in section 2, quoted above, which is that a
Republican form of government must be
maintained in Texas.

Section 29 of the Bill of Rights excepts
from the powers of government the privi-
leges guaranteed therein. This section reads:
“To guard against transgressions of the high
powers herein delegated, we declare that
everything in this ‘Bill of Rights’ is excepted
out of the general powers of government, and
shall forever remain inviolate, and all laws
contrary thereto * * #* ghall be void.”

Though the language employed by the con-
cluding section of the Bill of Rights is sweep-
ing in character, the courts have held that
the police or governmental powers may be ex-
erted where the object of legislation is with-
in the police power; that is, where the leg-
islation has a reasonable relation to the
peace and good order of society, or the pub-
lic health and welfare, 9 Texas Jurispru-
dence, p. 502, §§ 74 to 80; p. 512, §§ 83, 84,
88 et seq. The privileges guaranteed by the
Bill of Rights, however, cannot be destroyed
by legislation under the guise of police con-
trol. “Wherever the Constitution makes a
declaration of political privileges or rights or
powers to be exercised by the people or the
individual, it is placed beyond legislative
control or interference, as much so as if the
instrument ‘had expressly declared that the
individual citizen should not be deprived of
those powers, privileges, and rights; and the
Legislature is powerless to deprive him of
those powers and privileges.” 9 Texas Juris-
prudence, p. 518, § 88.

In regard to political parties and other
voluntary associations within the protective
language of the Bill of Rights, the legisla-
tive power is limited to legislation securing
the public peace and good order, and to mak-
ing effective the right of assembly, petition,
etc.,, as guaranteed by the Bill of Rights it-
self. As said by Chief Justice Phillips in
‘Waples v. Marrast, supra, speaking with ref-
erence to primary elections: “In the interest
of fair methods and a fair expression by
their members of their preference in the se-
lection of their nominees, the State may regu-
late such elections by proper laws.”

I Since the right to organize and main-
tain a political party is one guaranteed by

the Bill of Rights of this state, it necessarily
follows that every privilege essential or rea-
sonably appropriate to the exercise of that
right is likewise guaranteed, including, of
coursge, the privilege of determining the poli-
cies of the party and its membership. With-
out the privilege of determining the power
of a political association and its membership,
the right to organize such an association
would be a mere mockery., We think these
rights, that is, the right to determine the
membership of a political party and to de-
termine its policies, of necessity are to be
exercised by the State Convention of such
party, and cannof, under any circumstances,
be conferred upon a state or governmental
agency,

In the instant case the papers before us
show that the State Democratic Convention
held at Houston on May 24, 1932, passed a
resolution, which we have previously guoted,
and the effect of which is to restrict mem-
bership in the Democratic Party of Texas to
white persons. That declaration of party
faith and government has not been changed
or modified by any subsequent State Conven-
tion, and remains to-day as dominant as
when first declared. The validity of the reso-
Iution and the authority of the Convention to
pass the same came before the Court of Civil
Appeals at San Antonio in the case of Demo-
cratic Executive Committee in and for Bexar
County v. Booker, 53 S.W.(2d) 123, 124, and
were sustained. In the opinion in that case,
Special Associate Justice Searcy declared:

“The Democratic Party in Texas is a vol-
untary political association, and, assembled
in convention, hag the power.to determine
who shall be eligible for membership in
the party, and, as such, eligible for participa-
tion in the primaries. A study of the elec-
tion laws of Texas and their history can lead
to no other coneclusion.

“Nixzxon v. Condon [286 U. 8. 73, 52 8. Ct.
484, 76 L. Ed. 984, 88 A. L. R. 458], supra,
was decided May 2, 1932. The state conven-
tion of the Democratic Party was beld at
Houston, Tex., May 24, 1932. In our opinion,
the adoption of the resolution complained of
by appellee, by said convention, was the ex-
pression of the will of the Democratic Party
in Texas, with respect to who shall be eligi-
ble for membership in the party and as such
eligible for participation in the primaries, in
line with the opinion of the Supreme Court
of the United States in Nixon v. Condon.”

Il The Attorney, General of this state,
in a recent able opinion, has likewise sus-
tained the validity of the resolution pagsed




by the Houston Convention. With the opin-
ion of the Court of Civil Appeals at San An-
tonio and with that of the Attorney General,
we are in accord. However, against the cor-
rectness of this conclusion the relators in-
voke the opinion of Justice Cardozo in Nixon
v. Condon, previously mentioned. That opin-
ion, while holding that the power to deter-
mine the. membership of a political party
rests in the State Convention, held that the
power which the state committee exercised in
that particular case was derived from statu-
tory authority, and since so derived, the com-
wittee was without power to prohibit negroes

from voting in the Democratic primary.’

That opinion was based upon a state of facts
which arose some years prior to the passage
of the resolution by the Houston Convention
of the Democratic Party. At that time the
party had not spoken through its State Con-
vention; nor had the State Committee been
clothed with any power relative thereto, ex-
cept such power as the state had conferred
upon it by article 3107 of the Revised Stat-
utes, as amended (Vernon’s Ann. Civ. St. art.
3107). It is thus seen that the case before
Justice Cardozo was one very different from
that presented in the petition before us.
There, as stated before, no action had been
taken by the State Convention fixing the poli-
¢y of the party or its membership. Here
such action has been taken, and the only
question is whether or not the action of the
State Convention is effective to deny megroes
the right to participate in the Democratic
primary. Article 3107, as amended by the
acts of 1927, reads: “HEvery political party in
this State through its State Executive Com-
mittee shall have the power to prescribe the
qualifications of its own members and shall
in its own way determine who shall be quali-
fied to vote or otherwise participate in such
political party; provided that no persom
shall ever be denied the right to participate
in a primary in this State because of former
political views or affiliations or because of
membership or nonmembership in organiza-
tions other than the political party.” Acts
1927, 40th Leg., 1st C. S, p. 193, ch. 67, § 1
{(Vernon’s Ann. Civ, St. art. 3107).

Justice Cardozo held that a proper con-
struction of this statute was that the power
to declare the membership of the party had
been conferred upon the State Committee by
law, and that the effect of this was to make
the committee a state agency, which could
not discriminate between the white and negro
races in fixing the membership of the Demo-
cratic Party. With this construction of this
Texas statute we cannot agree. The State
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Executive Committee of the Democratic Par-
ty in Texas is just what its name implies—a
committee clothed with executive power to
carry out the will of the party. Under the
very language of the statute itself the power
to prescribe qualifications of the members of
a political party is declared to be in the par-
ty. The power to prescribe the qualifications
is not conferred upon the State-Executive
Committee. The statute recognizes that this
power resides in the party itself, but the par-
ty may exercise this power through its execu-
tive committee, just as it does exercise other
administrative powers connected with its ex-
istence and operation as a party. The par-
ty’s will, however, is supreme, and the Execu-
tive Committee itself a mere agency. This is
our interpretation of the law; but whether
a correct one or not, it is not a matter of
any particular consequence here. If it be
said that the purpose of the Legislature was
to take from the party and its State Conven-
tion the power of determining who sheuld be
members of the party, then the act is plain-
ly void, because in violation of sections 27
and 2 of the Bill of Rights, previously quoted.

It is idle to say that the citizens shall have
the right in a peaceable manner to assemble
together for their common good, ete., if the
state government can clothe some committee
with power to determine what ecitizens or
who may 80 assemble in a peaceable manner
for their common good, ete. It is idle to say
that all political power is inherent in the
people, and that all free governments are
founded on their authority and instituted for
their benefit, and that they have the right to
alter, reform, or abolish their government,
and in the next breath to say that when the
people of the state assemble for these pur-
poses, they themselves shall not choose with
whom they desire to assemble, but that the
choice shall be left to some committee au-
thorized by the Legislature to select those
who may be thus associated together. If the
citizens have a right in a peaceable manner
to assemble for their common good, as is de-
clared in section 27 of the Bill of Rights, then
it necessarily follows that the legislative act,
which provides that only those citizens who
meet the approval of some committee author-
ized or created by the Legislature may as-
semble, is an attempted legislative limitation
on the broad language of the Bill of Rights,
and as such is unconstitutional and void.

Il The insistence is, however, here made
that since the Houston Convention met un-
der the terms of article 3167, the only busi-
ness which that Convention could transact
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was to elect delegates to a National Conven-
tion, and that only the State Convention pro-
vided for in article-3139 as amended by Acts
1927, 1st Called Sess., ¢. 15, § 8 (Vernon’s Ann.
Civ. St. art. 8189) could have the power to
determine who could be a member of the
Democratic Party. With this insistencé we
cannot agree. There is no limitation con-
tained in article 83167 with reference to decla-
rations of policy by a State Democratic Con-
vention called for the purpose of electing
delegates to a National Convention. Neces-
sarily such convention has the same power
and authority to determine the membership
of the party as any other State Convention of
the party would have. The statute does not
in any way attempt to limit the power of
such Convention; and, indeed, under our
view of the Bill of Rights, the Legislature
could not limit its power with reference to
either policies or membership. A National
- Party Convention necessarily formulates a
platform and policies, and if the will of a
state party is to be made known to a Nation-
al Convention, it necessarily has the power
to formulate its policies and define its mem-
belshxp

We have carefully considered the entire pe-
tition, and the argument submitted with it.
We are clearly of the opinion that the resolu-
tion passed by the Democratic State Conven-
tion at Houston was a valid resolution under
the power clearly guaranteed to that body by
the Bill of Rights of this state; and that
since the action of that convention has nev-
er been revoked by another Democratic Con-
vention, it is still the policy of the Demo-
cratic Party of this state, and that Lhere
exists no authority to permit negroes to vote
in the Democratic primary of the state.
Leave to file the petition for mandamus is ae-
cordingly overruled.

TRADERS’ & GENERAL INS. CO, v. LOW.
No. 4249.

Court of Civil Appeals of Texas,
Amarillo.
June 11, 1934.

Rehearing Denied Sept. 10, 1984,
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"B. T. Ritchey, of Miami, Will R. Saunders,
of Amarillo (Nelson Scurlock and Lightfoot
& Robertson, all of Fort Worth, of counsel),
for appellant.

L. B, Godwin and Knnbrough & Boyce, all
of Amarillo, for appellee. -

JACKSON, Justice.

The appellee, A, J. Low, instituted this suit
in the distriet court of Hutchinson county
against appellant, Traders’ & General Insur-
ance Company, to set aside the decision of
the Industrial Accident Board awarding him
unsatisfactory compensation for injuiies he
claims to have sustained while employed bjf
J. M. Huber Company of Louisiana, Inc.,:
which he alleged carried compensation insur-
ance for ‘its employees with appellant.

Appellee pleads the jurisdictional facts,
and alleges that on March 30, 1932, while in
the course of his employment, carbon black






