timony further discloses that they thoroughly
and carefully considered each guestion on its
merits, and answered each quest on accord-
ing to tle testimony in the case. There Is no
evidence at all that the jury porposely or de-
signedly undertook to conform their answers
to the questions to the “straw vote” that they
had taken. In fact, the indication is that
they did not so design or purpose to answer
the questions, and that they were not influ-
enced in their findings of fact by said “straw
vote.”

The question of this character of miscon-
duct of a jury has been before this court in
quite a good many cases, and has been thor-
oughly analyzed and discussed by this court,
and the rule is well settled as to what con-
stitutes misconduct of a jury under similar
facts in this character of case. We will make
reference to three of the latest cases.

In Simn,aonds et al. v. Ry. Co., 29 S.W.(24d)
089, 990 in an opinion written by Judge
Sharp, of the Commission of Appeals, and ap-
proved by the Supreme Court, it was said:
“The courts of this state have held, and it
noswy seems to he the settled rule, that the pur-
pose of article 2189 is to prevent a jury from
first determining that they will give a party
to the suit a verdict, and fo then frame their
answers so as to cerry out thelr agreement.”
(Italics ours.) )

In Texas IBmployers’ Ins. Ass'n v. Chocolate
Shop, Inc., 44 S.W.(2d) 989, in an opinion by
Judge Critz, of the Commission of Appeals, it
was said: “However, the testimony of both of
these jurors taken as a whole negatives the
contention that the jury first agreed on the re-
sult to be accomplished, and then designedly
answered the several questions so as to ac-
complish that result.” (Italics ours.)

In Monkey Grip Rubber Co. v. Walton, 122
Tex, 185, 558 S.W.(2d) 770, 772, in an opinion
by Judge Leddy, of the Commission of Ap-
peals, in answer to certified questions from
the Court of Civil Appeals, which answers
were adopted by the Supreme Court and or-
dered certified, this court used the following
language:

“When a ecase is submitted on special is-
sues, it is the duty of the jury to answer each
special issue as the facts justify without re-
gard to the effect of such finding upon the
judgment to be thereafter rendered in the
cause. Simmonds v. St. Louis, B. & M. Ry.
Co. (Tex. Com. App.) 29 S.W.(2d) 989; G., C.
& S. F. Ry. Co. v. Harvey (Tex. Com. App.)

276 S. ' W. 895; Coons v. Culp (Tex. Civ. App.)
278 S. W. 914,

“It is such misconduct as will require a re-
versal if it be shown that a jury has agreed,
in advance of answering the issues submit-
ted, in whose favor the verdict should be, and
thereafter attempts to answer the question
submitted with a view of bringing about such
result. Bradshaw v, Abrams (Tex. Com.
App.) 24 S.W.(2d) 872.

“However, the mere agreement by members
of a jury during their deliberation as to which
party they think is entitled to a verdict is not
alone sutlicient to constitute reversible error.
It must also be shown that the jury has de-
liberately attempted to make the same effee-
tive by framing the answers to the issues sub-
mitted in such a way as to accomplish the de-
sired result.” .

We do not deem it necessary to set out in
detail the testimony of the jurors on motion
for rehearing, or to further discuss the prin-
ciples of law involved. We adhere to the an-
nouncements made in the above decisions.

Therefore the judgment of the Court of Civ-
il Appeals should be reversed, and that of the
district court affirmed, and it is so ordered.

TRAVELERS’ INS, CO. et al. v. MAR-
SHALL et al,

No. 6791.

Supreme Court of Te;as.
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Renfro & McCombs and James A, Kilgore,
all of Dallas, for appellants.

John Davis, of Dallas, for appellees.

CURETON, Chief Justice.

This case, one of eight submitted as com-
panion cases, is before us on certificate from

the Court of Civil Appeals for the Fifth (Dal-
las) District, and involves but one question,
viz. whether or not chapter 16 of the Gen-
eral Laws of the 43d Legislature (2d Called
Sess.) 1934 (Vernon’s Ann, Civ. St. art. 2218b
note) generally known as the Moratorium
Law, violates the Constitution of Texas.

On December 2, 1926, Schuyler B. Mar-
shall, Sr., and wife, Janie W. Marshall, ob-
tained a loan from, and executed their note
to, the Republic Trust & Savings Bank, in the
sum of $125,000, secured by a deed of trust
on 1,647 acres of land situated in Dallas
county, said to be worth under normal ¢on-
ditions some six or seven hundred dollars
per acre—that is, from eight hundred thou-
sand to one million dollars—Dput at the time
of the hearing in this cause its value was
only about $200 per acre; or something over
$300,000.

The Travelers’ Insurance Company, the
appellant, became the owner of the note, and,
upon default in the payment of amounts due,
declared the whole due, and caused the trus-
tee to post notices for thé sale of the land
under the terms of the trust deed.

Before the date of sale, July 8, 1934, Mar-
shall and wife instituted this suit in a dis-
trict court of Dallas county, under the Mora-
torium’ Law, and prayed for a writ of in-
junction, restraining the trustee and the
Travelers’ Insurance Company from selling
the land prior to February 1, 1935, which up-
on trial was granted. The only defense
urged by appzllants was that the law is un-
constitutional, under section 16, art, 1, of o wr
state Constitution, prohibiting the enactment
of laws impairing the obligation of contracts.

The case was appealed to the Court of
Civil Appeals at Dallas, and was there at-

“firmed. 74 S.'W.(2d) 658. On motion for re
hearing the Court of Civil Appeals certified
. the one question involved to this court.

The Moratorium Law before us is the
sixth measure of its type enacted by the
Legislature, the others having previously ex
pired, and became effective on the 1st day
of March, 1984. Chapters 17, §9, 102, 103,
General Laws Regular Sesxion (see Vernon's
Ann, Civ, St. art. 3804 note; articie 2218b)
and chapters 2 and 16 of Second Called Ses-
sion, 43d Legislature (see Vernon’s Ann. Civ.
St. art. 2218b note).

The act is too lengthy for us to copy in
full, but we will make such reference to it
as may be necessary.

The purpose of the act was to attempt to
ameliorate the conditions incident to the




prevailing economic depression; fully de-

scribed in the preamble to the act.

The first section of the act (Vernon's Ann.
Civ. St. art. 2218b note) authorizes judges of
the district courts of the state, in so far as
here involved, “to grant continuances and
stays of execution in all suits instituted for
the purpose of foreclosing liens upon real
property and to grant writs of injunction re-

* straining the sale of real property under
powers created by Deeds of Trust or other
contracts and to restrain sales under execu-
tions and orders of sale issued out of any
Court in this State, when it shall be made to
appear by verified motion or petition or from
evidence adduced upon a trial on the merits
or on ex parte or preliminary hearing as
follows:

“(a) That the defendant or the relator is
justly obligated to pay a substantial portion
of the indebtedness but is financially unable
to pay the same or any part thereof.

“(b) That a sale of the incumbered prop-

erty under Deed of Trust or under proc- e

ess of the Court or a sale of the property
seized under execution would result in an
unfair, wunjust and inequitable financial
loss to the defendant or relator; and would
not be unfair, unjust and inequitable to the
creditor taking into comsideration the finan-
cial condition of all parties.

“(c) That the value of the property in-
volved is substantially in excess of the
amount of the debt demanded.

“(d) That the property wiil probably sell
for substantially less than its value if a sale
under Deed of Trust, order of sale, or execu-
tion is held in due course.

“(e) That the defendant or relator will
not permit the property to be abused, ill-
treated or mismanaged and that such prop-
erty will be managed, controlled and cared
for properly during the pendency of the suit.

“(£) That there is a reasonable expectation
that the indebtedness will be materially re-
duced or that a substantial amount thereof
will be refinanced within a reasonable time.

“(g) That the defendant or relator will, up-
on the order of the court, pay into court for
application by the clerk upon the indebted-
ness a sum of money equal to the reasonable
value of the income on said property, or, if
the property has no income, then the reason-
able rental value’of the property involved in',
such suit or sale, or a reasonable part of
such income or rental value, as determined
by the court.” ’

Section 5 (Vernon’s Ann. Civ. St. art. 2218b
note) makes provision for successive injunec-
tive or stay orders, or continuances in liko
manner as in the first instance, but none to
be operative beyond February 1, 1935, a date
some three weeks after the convening of the
next session of the Legislature.

Section 8 (Vernon’s Ann. Civ. St. art. 2218b
note) undertakes to extend the benefits of the
Moratory Act to those secondarily liable on
the debtor’s obligation, without regard to the
ability of the indorser, guarantor, or surety
to pay the obligation of hig defaulting prin-
cipal, ete.

The act contains other provisions not deem-
ed essential to the present ingquiry.

The basic purpose of the act is to grant
stays of action and other proceedings other-
wise maintainable on pre-existing contracts
for the benefit of distressed debtors.

It is obvious from the record that the ap-
pellant has been deprived of the rights and
remedies for which it contracted under the
then existing law from July 8, 1934, to Feb-
ryary 1, 1985, Its right to accelerate the ma-
turity of the contract, foreclose its lien, and
receive payment of its debt under judicial ox
trustee’s sale, or at such sale bid in and be-
come the owner of the property involved, and
under certain conditions obtain a deficiency
judgment, has been suspended for seven
months, a stay which, of course, could be
prolonged under successive legislative acts so
long as the depression continues, should we
hold the present law valid.

The question before us, simply stated, is
whether or not the act here involved violates
section 16, article 1, of the State Constitu-
tion, a part of the Bill of Rights, which de-
clares: “No bill of attainder, ex post facto
law, retroactive law, or any law impoiring
the obligation of contracts, shall be made.”
(Italies ours.) '

Il Neithér the Legislature, executive offi-
cers, nor the judiciary can lawfully act be-
yond the limitations of the Constitution. 9 |
Texas Jurisprudence, p. 418, § 2; Perguson
v. Wilcox, 119 Tex. 280, 28 S.W.(2d4) 526;
Burgess v. American Rio Grande L. & I. Co.
(Tex. Civ. App.) 295 S. W. 649; Stockton v.
Montgomery, 1 Dallam, Dig. 473; Liytle v.
Halff, 75 Tex. 128, 12 8. W. 610.

Article 1 of the Constitution, comprising 29
sections, is designated the Bill of Rights, and
consists of express limitations of power. The
last section declares: “Sec. 29. To guard,
against transgressions of the high powers
herein delegated, we declare that everything
in ‘this ‘Bill of Rights' is ewcepted out of the
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general powers of government, and shall for-
ever remain inviolate, and all lows contrary
ihereto, * * * gshall be vo0id” (Italies
ours.)

- As to the restraints and prohibitions
contained in the Bill of Rights (or in the Con-
stitution generally, for that matter), the rule
is that “The restraints of the constitution up-
on. the several departments, among which the
varioug powers of government are distribut-
ed, cannot be lessened or diminished by in-
ference and implication; and usurpations of
power, or the exercise of power in disregard
of the express provision or plain intent of the
instrument, as necessarily implied from all
its terms, cannot be sustained under the pre-
tense of a liberal or enlightened interpreta-
tion, or in deference to the judgment of the
legistature, or some supposed necessity, the
result of a changed condition of affairs.” 9
Tex. Jur., 449, § 85.

Il Ve are asked, however, to hold that,
under the police power, one of the powers of
government (State v. Coleman, 96 Conn. 190,
113 A. 385) vitalized by emergency conditions,
the Legislature had the authority to pass the
measure before us. We are asked to do this,
although the Bill of Rights, section 16, ex-
pressly prohibits the emagtment of laws im-
pairing the obligation of contracts. Can we
do this? Would we be warranted in saying
that because of emergency conditions the Leg-
islature could, in violation of section 27 of
the Bill of Rights, enact legislation prohibit-
ing the citizens of the state from assembling
in a peaceful manner for their common good,
and applying to those invested with the pow-
er of government for redress of grievances?
In effect, we have answered that question in
the negative in the case of Bell v. Hill (Tex.
Sup.) 74 S.W.(2d) 113. Could we say that,
although section 26 of the Bill of Rights de-
clares that monopolies shall never be allow-
cd, yet, because of emergency conditions, the
Legislature could pass laws for the purpese
of allowing monopolies? Could we say that,
although section 15 of the Bill of Rights de-
clares that “The right of trial by jury shall
" remain inviolate,” yet, because of emergency
crime conditions, the Legislature, to preserve
order and protect life and 'Li*roperty, ete.,
would have the authority under the police
power to suspend the right of trial by jury?
Could we say that, because of emergency con-
ditions (an enormous increase in crime, for
exawiple, such as the nation now suffers
from), that the Legislature would have the
power to provide for “excessive bail,” “ex-
cessive fines,” and “cruel or unusual punish-

ments,” which are prohibited by section 13
of the Bill of Rights? Or could we say that,

‘although section 13 further provides, “All

courts shall be open, and every person for
an injury done him in his lands, gocds, per-
son or reputation shall have remedy by due
course of law,” the Legislature, because of
emergency conditions, due to an industrial
depression, could enact legislation closing the
coui'ts and denying due process? Could we
say that, althcugh section 8 of the Bill of
Rights provides, “No law shall ever be passed
curtailing the Iiberty of speech or of the
press,” still, because of some emergency con-
dition, some prevailing agitation due to an
industrial depression, the Legislature would
have the power to curtail the liberty of spcech
and of the press? Could we say that, due to
emergency conditions, such as we now have,
when creditors cannot collect, or have unu-
sual difficulties in collecting, their debts, the
Legislature, in so far as the Constitution of
Texas is concerned, has the power, in the aid
of creditors, to provide for imprisonment for
debt, although that is prohibited by section 18
of the Bill of Rights?

Obviously all these questions must be an-
swered in the negative., This is so because
the pronouncements of the Constitution are
“imperious, supreme and paramount.” As
said by a leading authority:

“Necessity that is higher than the Consti-
tution can safely have no place in American
jurisprudence. That principle is necessarily
vicious in its tendency, and subversive of the
Constitution., It should be, and is, limited by
the comstitutional inhibitions. * * * The
Constitution, and a controlling necessity an-
tagonistic to its requirements, eannot exist.”
9 Tex. Jur. p. 421, § 10; Stockton v. Montgom-
ery, 1 Dallam, Dig. 473 ; Youngblood v. State,
94 Tex. Cr. R. 330, 340, 251 S. W. 509 ; Snyder
v. Baird Ind. School Dist.,, 102 Tex. 4, 111 8.
W. 723, 118 8. W. 521; State v. Hatcher, 115
Tex. 332, 281 8. W. 192; Cline v. State, 36
Tex. Cr. R. 320, 845, 36 8, W. 1099, 87 8. W.
722, 61 Am. St. Rep. 850.

On the concession, for the purposes of this
decision, that the majority opinion in the
Blaisdell Case, 290 U. 8. 898, 54 8. Ct. 231,
78 L. Ed. 413, 88 A. L. R. 1481, at the time it
was delivered correctly interpreted the con-
tract clause of the Federal Constitution in re-
lation to the exercise of the policé power by
the states (article 1, § 10, cl. 1), it can have no
application to the Constitution of Texas.
The Federal Constitwtion, it is said, coniains

Mo eppress limitalions on the police power of

the States as such, 12 Corpus Juris, p. 928,




§ 440. The majority opinion in the Blaisdell
Case, 290 U. 8. 898, 54 8. Ct. 231, 78 L. BEd.
418, 88 A. L. R. 1481, seems to be based upon
the proposition that, although the contract
cdlause in the Federal (Constitution prohibits
the impairment of contracts by state legisla-
tion, still a wide range of police control may
be exercised by the states, varying with dif-
fering conditions, even to the extent of im-
pairing previously existing contracts. 290 U.
S. pages 434, 485, 439, 54 8. Ct. 231, 78 L. Iid.
418, 83 A. L. R. 1481, It is quite obvious the
same rule of interpretation cannot be applied
to the contract clause in our State Constitu-
tion, for the reason that, unlike the Federal
Constitution, the rights guaranteed by that
clause (section 16, art. 1) are by section 29 of
the Bill of Rights “exccpied out of the gen-
eral powers of government, * * * and oll
laavs cowntrary thereto, * * * shall be
v0id.” ‘This is an express limitation on the
police power which does not appear in the
Federal Constitution, a limitation which
plainly prohibits the enactmient of legisla-
tion the effeet of which is to impair the ob-
ligation of contracts. Spann v. City of Dal-
las, 111 Tex. 850, 235 S. W. 513, 19 A. L. R.
1887; Bell v. Hill (Tex. Sup.) 74 S/'W.Q24d)
120; Murphy v. Phillips (Tex. Civ. App.)- 63
3.W.(2d) 404; Life Ins. Co. v. Sanders (Tex.
Civ. App.) 62 8.W.(2d) 348; 12 Corpus Juris,
p. 929, § 440, and cases in note 20; State ex
rel. Cleverihga v. Klein, 63 N. D. 514, 249 N.
W. 118, 86 A. L. R. 1528 (1933); Milkint v.
MeNeeley, 118 W, Va. 804, 169 S. L. 790;
State v. Wood, 51 S. D. 485, 215 N. W.
487, 54 A. L. R. 719 (1927); Wood v. Hama-
guchi, 207 Cal. 79,7277 P. 113, 63 A. L. R.
861 (1929); State v. Coleman, 96 Conn. 190,
113 A. 885 (1921); State v. Bassett, 100 Conn.
430, 123 A. 842, 37 A. L. R. 131 (1924); State
ex rel. v. Yeates, 74 Fla. 509, 77 So. 262 (1917);
People v. Chicago, M. & St. P. R. Co., 306
I11. 486, 138 N. 1. 155, 28 A. L. R. 610; Town
of Lake View v. Rose Hill Cemetery, 70 Ill.
191, 22 Am. Rep. 71 (1873); State ex rel. v.

New Orleans, 118 La. 371, 86 So. 999, 67

. R. A. 70, 2 Aunn. Cas. 92 (1904); Tighe v.
Osborne, 149 Md. 349, 131 A. 801, 43 A. . R.
819 (1923); State v. Miksicek, 225 Mo. 561,
125 8. W. 507, 135 Am. St. Rep. 597; State
v. Ramseyer, 73 N. H. 81, 58 A. 958, 6 Ann.
Cas. 445; State v. Goodwill, 83 W. Va. 179,
185, 10 S. 1. 285, 287, 6 L. R. A. 621, 25 Am,
St. Rep. 868.

We recognize, of course, that the police
power is broad and comprehensive; but the
Constitution forbids its exercise when the
result would be the destruection of the rights,

guaranties, privileges, and restraints except-
ed from the powers of government by the Bill
of Rights.

“However broad the scope of the police
power, it is always subject to the rule that
the legislature may not exercise any power
that is expressly or impliedly forbidden to it
by the state constitution.” 12 C. &, p. 929,
§ 440; Bell v. Hill (Tex. Sup.) 74 S.W.(2d)
120; State ex rel. Cleveringa v. Klein, 63 N,
D. 514, 249 N, W. 118, 86 A, L. R. 1523 ; Mil-
kint v. McNeeley, 118 W. Va. 804, 169 S, L.
790, and other authorities supra.

Since the impairment of the obligation of
contracts is prohibited by section 16, article
1, of the Bill of Rights, avithout any specified
exception in favor of legislative action to the
contrary during industrial depressions or
emergency periods, we are without power to
write such an exception into the organic law.
As said by one of the Texas authorities pre-
viously cited: “The enactment of laws jm-
pairing the obligation of contracts is forbid-
den by section 16 of article 1 of the constitu-
tion of Texas, * * * The limitation thus
imposed is emphatie, unambiguous and with-
out exception ; it applies alike to all contracts
and protects all obligations of contracts from
destruction or impairment by subsequent leg-
iglation.” 9 Texas Jur. p. 541, § 106.

Il Eowever, we will not rest our opinion
here, but, out of deference to the importance
of the legislation before us, will enter upon
an inquiry as to whether or not, in view of
the history of the contract clause and the de-
cisions relative to it, the police or general
governmental power may be so applied to it
in times of emergency as to permit the legis-
lation here involved. The meaning which a
constitutional provision had when adopted,
it has to-day; its intent does not change with
time nor with conditions; while it operates
upon new subxects and changed conditions, it
operates with the same meaning and intent
which it had when formulated and adopted.
9 Texas Jur. p. 427, § 18; 6 Ruling Case Law,
p. 46, § 39; Cooley’s Constitutional Limita-
tions (8th Td.) vol. 1, p. 123. As Judge Cooley
says: “A constitution is not to be made to
mean one thing at one. time, and another at
some subsequent time when the circumstanc-
es may have so changed as perhaps to make a
different rule in the case -seem desirable.
% It ig with' special reference to the
varying moods of public opinion, and with a
view to putting the fundamentals of govern-
ment beyond their control, that these instru-
ments are framed. * * The meaning
of the constitution is fized when it is adopied,
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and it is not different at any subsequent time
when a court has occasion to pass upon it.”
ooley’s Const. Lim. vol. 1, pp. 123, 124.
(Italics ours.)

The postulate being established that the
constitutional language, no “law impairing
the obligation of contracts shall ever be
made,” means to-day what it meant in

1875-76, ivhen the Constitution wes formu~

-lated by the Conwention and adopied by the
people, the problem before us will be solved
when we ascertain the meaning of that lan-
guage as generally understood when the Con-
stitution ‘was adopted. That the contract
clause in the various State Constitutions was
derived from section 10, ¢l. 1, art. 1, of the
Constitution of the United States, which de-
clares, “No Staite shall * * % pass any
* % %k Law impdiring the ODligation of
Contracts,” there is no doubt.

s ] The rule of law is that, when a stat-
ute or constitutional provision, having a fixed
and definite meaning as declared by the
courts, is adopted, the interpretation previ-
ously given it is likewise adopted at the same
time. 9 Texas Jur. p. 428, § 19; 6 Ruling
Case Law, p. 54, § 49.

In the light of this elementary rule, we will
enter upon an inquiry as to the meaning of
the language used in the Federal and various
State Constitutions, as generally understood
and declared prior to and at the time we
adopted it and incorporated it in our organic
law in 1875-76.

Il Generally it may be said that in deter-
mining the meaning, intent, and purpose of a
law or constitutional provision, the history of
the times out of which it grew, and to which
it may be rationally supposed to bear some
direct relationship, the evils intended to be
remedied, and the good to be accomplished,
are proper subjeets of inquiry. Story on the
Constitution (4th Bd) vol. 1, p. 298, § 405;
6 Ruling Case Law, pp. 50, 51, §§ 45, 46, and
many authorities in the notes; 9 Texas-Jur.
p. 487, § 26, and cases in the notes; "Works.of
Madison (Pub. by order of Cong. 1884) vol. 8,
p. 664, vol. 4, p. 17.

Chief Justice Hughes, in the majority
opinion in the Blaisdell Case, 290 U. 8. 898,
425, 54 8. Ct. 231, 235, 78 L. Ed. 413, 83 A. L.
R. 1481, stated that, *“The Constitution was
adopted in a period of grave emergency. Its
grants of power to the federal governmént
and its limitations of the power of the States
were determined in the light of emergency.”

The Chief Justice, describing the emer-
gency conditions, further said: “But the rea-
sons which led to the adoption of that clause,

and of the other prohibitions of section 10
of article 1, are not left in doubt, and have
frequently been described with eloquent em-
phasis. The widespread distress following
the revolutionary period and the plight of
debtors had called forth in the states an
ignoble array of legislative schemes for the
defeat of creditors and the invasion of con-
tractual obligations. Leégislative interfer-
ences had been so numerous and extreme that
the confidence essential to prosperous trade
had been undermined and the utter destrue-
tion of credit was threatened. ‘“The sober
people of America’ were convinced that some
‘thorough reform’ was needed which would
‘inspire a general prudence and industry, and
give a regular course to the business of so-
ciety,’ The Federalist, No. 44. It was neces-
sary to interpose the restraining power of a
central authority in order to secure the foun-
dations even of ‘private faith.’ The occasion
and general purpose of the contract clause
are summed up in the terse statement of
Chief Justice Marshall in Ogden v. Saunders,
12 Wheat. 218,854, 855, 6 L. IBd. 606: “The
power of changing the relative situation of
debtor and creditor, of interfering with con-
tracts, a power which comes home to every
man, touches the interest of all, and controls
the conduct of every individual in those
things which he supposes to be proper for his
own exclusive management, had been used to
such an excess by the state legislatures, as to
break in upon the ordinary intercourse of so-
clety, and destroy.all confidence between man
and man. This mischief had become so
great, so alarming, as not only to impair com-
mercial intercourse, and threaten the exist-
ence of credit, but to sap the morals of the
people, and destroy the sanctity of private
faith. "Po guard against the continuance of
the evil, was an object of deep interest with
all the truly wise, as well as the virtuous,
of this great cofamunity, and was one of the
important benefits expected from a reform of
the government.” 290 U. S. pages 425, 427,
428, 54 8, Ct. 231, 236, 78 L. I&d. 413, 88 A. L.

-R. 1481,

Mr. Justice Sutherland, in the dissenting
opinion, by text and footnotes, states quite
fully the facts constituting the emergency out
of which the language of the Federal Consti-
tution prohibiting the impairment of con-
tracts by state action arose. We cannot do
better than to quote in part his summary of
conditions, the accuracy of which has never
been questioned., Justice Sutherland said:
“Tollowing the Revolution, and prier to the
adoption of the Constitution, the American
people found themselves in a greatly impov-




erished condition. Their commerce had been
well-nigh annihilated. They were not only
without luxuries, but in great degree were
destitute of the ordinary comforts and neces-
sities of life. In these circumstances they in-
curred indebtedness in the purchase of im-
ported goods-and otherwise far beyond their
capacity to pay. TFrom this situation there
arose a divided sentiment. On the one hand,
an exact observance of public and private en-
gagements was insistently urged. A violation
of the faith of the nation or the pledges of
the private individual, it was insisted, was
equally forbidden by the principles of moral
justice and of sound policy. Individual dis-
tress, it was urged, should be alleviated only
by industry and frugality, not by relaxation
of law or by a sacrifice of the rights of oth-
ers. Indiscretion or imprudence was not to
be relieved by legislation, but restrained by
the conviction that a full compliance with
contracts would be exacted. On the other
hand, it was insisted that the case of the
debtor should be viewed with tenderness;
and efforts were constantly directed toward
relieving him from an exact compliance with
his contract. As a result of the latter view,
state laws were passed suspending the coliec-
tion of debts, remitting or suspending the col-

lection of taxes, providing for the emission of.

paper money, delaying legal proceedings, ete.
* ok % Real property could be sold only at
a ruinous loss. Debtors, instead of seeking to
meet their obligations by painful effort, by
industry and economy, began to rest their
hopes entirely upon legislative interference.
The impossibility of payment of public or
private debts was widely asserted, and in
some instances threats were made of sus-
pending the administration of justice by vio-
lence. The circulation of depreciated cur-
rency became common. Resentment against
lawyérs and courts was freely manifested,
and in many instances the course of the law
was arrested and judges restrained from pro-
ceeding in the execution of their duty by pop-
ular and tumultous assemblages. This state
of things alarmed all thoughtful men, and led
them to seek some effective remedy. Mar-
shall, Life of Washington (1807), vol. 5, pp.
88-131.”

1t is thus seen that, while the majority and
minority opinions in the Blaisdell Case dif-
fer as to the proper construction of the Fed-
eral Constitution, yet the entire court are in
substantial accord as to the condition of ajf-
fairs which led to the adoption of the con-
tract clause in the National Organic Act. In
the marginal notes to the dissenting opinion,
Justice Sutherland collates extracts from the
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sources of information apon which his sum-
mary is based; and, although we have used
these and the authorities cited in the prepa-
ration of this opinion, we refrain from quot-
ing therefrom for the reason that they arve
available in 290 U. 8. 455 et seq., 54 8. Ct.
231, 78 L. Bd. 413, 88 A, L. R. 1481,

Judge Story in his Commentaries on the
Constitution adverts to the condition of af-
fairs existing at the time the Constitution
was adopted, in part saying: “In this state

‘of things the embarrassments of the country

in its financial concerns, the general pecuni-
ary distresses among the people from the
exhausting operations of the war, the total
prostration of commerce, and the languishing
unthriftiness of agriculture gave new im-
pulses to the already marked political divi-
sions in the legislative councils. Efforts were
made, on one side, to relieve the pressure of
the public calamities by a resort to the issue

' of paper-money, to tender laws, and instal-

ment and other laws, having for their object
the postponement of the payment of private
debts, and a diminution of the public taxes.
On the other side, public as well as private
creditors became alarmed from the increased
dangers to property. * * * And they in-
sisted strenuously upon the establishment of
a government and system of laws which
should preserve the public faith, and redeem
the country from that ruin which always fol-
lows upon the violation of the principles of
Justice and the moral obligation of contracts.
‘At length,” we are told, ‘two great parties
were formed in every State, which were dis-
tinetly marked, and which pursued distinet
objects with systematic arrangement. The
one struggled with unabated zeal for the ex-
act observance of public and private engage-
ments. * * * The other party marked
out for itself a more indulgent course, They
were uniformly in favor of relaxing the ad-
ministration of justice, or affording facili-
ties for the payment of debts, or of suspend-
ing their collection and of remitting taxes.”
Story on the Constitution (4th Bd.) vol. 1, p.
201, § 286.

Henry Campbell Black, in his work on Con-
stitutional Prohibitions (Edition of 1887, pp.
4-6), in part summarized the conditions which
led to the adoption of the contract clause, ete.,
in the Federal Constitution, as follows:

“The long and arduous conflict which re-
sulted in the independence of the United
States-left the people of the newly emanci-
pated colonies with little saye their autonomy
and a vast but undeveloped country. So
severe had been the drain wupon their re-
sources, so exhausting the exigencies of the
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war and the sacrifices which its prosecution
had laid.upon them, that they found them-
selves bankrupt in fortune, oppressed with
heavy obligations, and at a loss for means to
retrieve their prosperity or ameliorate their
condition., Nor did the ultimate restoration
of internal peace appear to work any change
for the better. For when the courts of jus-
tice resumed their suspended process and ad-
dressed themselves to the calling of debtors
to account, many an honest man proved un-
able to discharge his obligations, and the
geizure and sale of his property, at a ruinous
valuation, left him homeless and destitute,
without delivering him from the pressure of
his debts. In this state of affairs there
arose a great clamor for the enactment of
laws tending to the relief of debtors. And
many of the States, * * * began to put
in operation various schemes for the tempo-
rary improvement of affairs in behalf of the
debtor, and against the creditor. * * #
In other communities debts were allowed to
be cancelled by the delivery of specific prop-
erty of the debtor at a fixed valuation, as, for
example, tracts of pine-barren land. Else-
where, instalment laws were passed, which
authorized the discharge of contracts by pay-
ments extending over intervals of several
years. The courts of justice were in many
places closed. * * * In the money-mar-
ket the utmost confusion and uncertainty pre-
vailed, even in the most important transac-
tions. Few men were willing to stake their
property upon ventures which, instead of
yielding them profit, might easily result in
the wreck of their fortunes, through the
practical impossibility of enforcing collec-
tions, or the necessity of accepting payment
in a depreciating and almost worthless cur-
rency. * % %

“The crisis gave rise to two great political
parties in each State, diametrically opposed
in their theories, but equally zealous in the
advocacy of their principles. The one
pressed for further indulgence to the debtor
class, for still less severity in the enforce-
ment of contracts, for relaxing the adminis-
tration of justice, for suspending collection,
and for anything that would afford tempo-
rary relief to those' whose misfortunes en-
gaged their care. The other party contended
for the great principle thut a sacred obser-
vance of good faith and the strict enforce-
ment of the laws are alike indispensable to
the internal welfare of a people and the re-
spect they seek abroad. * * * It was at
this juncture that the Constitutional Conven-
tion met.”

‘.

‘nigh stopped. * *

John Fiske, in his work “The. Critical Pe-
riod of American History,” has reviewed at
length the emergency conditions prevailing
when ‘the Constitutional Convention met in
1787, but space does not permit us to do more.
than quote brief extracts as indicative of his
conclusions. Writing with reference to the
state of affairs preceding the Convention, he
says, in part:

“There is no telling how long the wretched
state of things which followed the Revolu-
tion might have continued, had not the crisis
been precipitated by the wild attempts of the
several states to remedy the distress of the
people by legislation. That financial distress
was widespread and deep-seated was not to
be ‘denied. * * *

“After the collopse of this continental cur-
rency in 1780, it seemed as if there were no
money in the country. * * *

“In view of all these complicated impedi-
ments to business on the morrow of a long
and costly war, it was not strange that the
whole country was in some measure pauper-
jzed, * * *

“By 1786, under. the universal depression
and want of confidence, all trade had well-
There was a Barme-
cide feast of economic vagaries; only now it
was the several states that sought to apply
the remedy, each in its own way. And when
we have threaded the maze of this rash
legislation, we shall the better understand
that clause in our federal constitution which
forbids the making of laws impairing the ob-
ligation of contracts. * * *

“Under such circumstances the payment of
debts and taxes was out of the question;
and as the same state of things made credi-
tors clamorous and wugly, the courts were
crowded with lawsuits. * * * F¥lome-
steads were sold for the payment of fore-
closed mortgages, cattle were seized in dis-
trainer, and the farmer himself was sent to
jail” :

After detailing the history of the act for
the government of the Northwest Territory,
the meeting of the Constitutional Convention,
and the preparation of the Constitution,
IMiske declares: “The following clause pro-
vided against a recurrence of some of the
worst evils which had been felt under the
‘league of friendship’: ‘No state shall enter
into any treaty, alliance, or confederation;
grant letters of marque and reprisal; coin
money; enit bills of credit; make anything
but gold and silver coin a tender in payment
of debts; pass any bill of attainder, ex pnst




facto law, or law impairing the obligation of
contracts; or grant any title of nobility.”
John Fiske’s Historical Writings (Riverside
Press Td.) vol. 12, “The Critical Period of
American History,” pp. 193217, 323.

Tor the history of the times preceding
the Convention of 1787, see, also, Ridpath’s
History of the United States (Official Edi-
tion) vol. 7, ¢. 52, and Thorpe’s Constitution-
al History of the United States (Id. 1901)
vol. 1, pp. 243-288.

It was in the midst of this confused,
gloomy, and seriously exigent condition of af-
fajrs described above that the Convention to
form our National Constitution met at Phila-
delphia in May, 1787. The delegates to the
Convention were the most distinguished and
learned men of the nation., Jefferson, writ-
ing from France, said the Convention was an
assembly of demigods. Ridpath’s History of
the United States (Official Id.) vol. 7, p. 3260.
Twenty-nine of its fifty-five attending mem-
bers were said to have been university grad-
unates. John Biske’s ‘“The Critical Period of
American History,” supra, p. 266. Franklin
and Washington, two of the greatest men the
race has produced, were delegates. Ridpath
briefly reviews the accomplishments of many
of its members, and, after referring to Jeffer-
son’s opinion, himself concludes that an equal
assembly could have been obtained with dif-
fieulty in Europe.

Speaking of the delegates to the Conven-
tion, Thorpe, the historian, says: “These
men were familiar with the multifarious and
vexatious questions before the country; they
had guided the nation thus far; they knew
its wants and were accustomed to the prac-
tical administration of public affairs. They.
were of the people, and understood the prin-
ciples which underlie national political sys-
tems. It was because of their varied ex-
perience tliat they were able to form a Con-
stitution of government, which, it is be-
lieved, is adapted in ifs principles to the
wants of the nation for ages to come.”
Thorpe’s Constitutional History, vol. 1, p.
291, See Chief Justice Marshall’s opinion in

Cohens v. Virginia, 6 Wheat. 387, 389, 5 L.

Iid. 257.

When we recall that under the sgis of the
Constitution this nation, in less than 150
years, became one of the great powers of
the world, where opportunity has been the
greatest for the average man, where there
has been more individual freedom and more
reliance on individual initiative and effort
than at any other period in the history of the
race, where wealth is more evenly distributed,

where the people» have the greatest oppor-
tunity for education and culture, and where
all may enjoy not only the necessities of life,
but the humblest have many of its luxuries,
we are prepared to believe with Gladstone
that “The American Constitution is the most
wonderful work ever struck off at a¢ given
time by the brain end puwrpose of man.”
John Fiske’s History, supra, p. 264.

The first inhibition in American jurispru-
dence against laws impairing the obligation
of contracts was in the Treaty of Peace with
Great Dritain and the OColonies, and the
second in the Act of Congress in 1787 pro-
viding for the govérnment of the Northwest
Territory. Elliot’s Debates, vol. 2, p. 961.

The meager record of the proceedings of
the Constitutional Convention shows that,
when the proposal was made to place in the
Constitution the clause against the impair-
ment of contracts, contained in the act for
the government of the Northwest Territory, it
was objected to by Gouverneur, Morris and
Colonel Mason, but approved by Madison, as
shown by Madison’s report of the proceedings
as follows:

“Mr. Gouverneur Morris: This would be
going too far., There are a thousand laws
relating to bringing actions, limitations of
actions, etc., 'which affect comntracts. The
judicial power of the United States will be
a protection in cases within their jurisdiction,
and within the State itself a majority must
rule, whatever may be the mischief., * * =

“Colonel Mason: This is carrying the
restraint too far. Cases will happen that
can not be foreseen, where some kind of in-
terference will be proper and essential. Ie
mentioned the case of limiting the period for
bringing actions on open account—that of
bonds after a certain lapse of time—asking
whether it was proper to tie the hands of
the States from making provisions in such
cases, * k¥

“Mr, Madison admitted that inconvenience
might arise from such a prohibition; but
thought on the whole it would be over-.
balanced by the utility of it. He conceived,
however, that a negative on the State laws
could alone secure the effect. Ivaslons might
and would be devised by the ingenuity of the
legislatures.” IRlliot’s Debates, vol. 5, p.
485; Watson on the Constitution (Ed. 1910)
vol. 1, pp. 775, T76.

The subject went to the Committee on
Style, whose report containing the clause as
it now stands was adopted. Watson on the
Constitution, supra, pp. 775, 777. When the
Constitution was submitted for ratification
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to the several states, the discussions in the
course. of the campaign for its adoption show
that the intent and purpose of the contract,
provision was thoroughly understood.

Luther Martin, delegate from Maryland,
the most distinguished advocate of his time,
shortly after the adjournment of the Conven-
tion, in making his report to the Legislature
on his actions as a delegate, voiced his op-
position to the adoption of the Constitution,
and urged as one ground therefor that the
contract clause withdrew from the states
the power to grant relief in time of economic
emergency. In part he declared:

“The same section also puts it out of the
power of the States Jto make any thing but
gold and silver coin a tender in payment of
debts or to pass any law impeiring the ob-
ligation of contracts. .

“I considered, sir, that there might De
times of such great public calamilties and
distress, and of such ewxtremve scorcity of
specie, as should render it the duiy of the
government, for the preservation of even the
most veluable part of its citizens, in some
measure to interfere in their favor, by passing
laws totally or partially stopping courts of
justice; or authorizing the dcbior to pay by
installments, or by delivering wup his prop-
erty to his creditors at o reasonable and
honest valuation. The times have been such
as to render regulations of this lind neces-
sary i most or oll of the Staies, to prevent
the wealthy creditor and the moneyed man
from totally destroying the poor, though in-
dustrious debtor. Such times moy agein
arrive. - I, therefore, voted against depriving
the States of this power—a power which I
am decided they ought to.possess, but which,
I admit ought only to be exercised on very
important and urgent occasions. I appre-
hend, gir, the principal cause of complaint
among the people at large is, the public and
private debt with which they are oppressed,
and which, in the present scarcity of cash,
.threatens them with destruction, unless they
can obtain so muech indulgence, in point of
time, that by industry end frugality, they
may extricate themselves.” Elliot’s Debates
on the Federal Constitution, vol. 1, p. 376.
(Italics ours.)

On the other hand, James Wilson, the
learned Scotchman, educated in both the
civil and common law, in the debates before
the Pennsylvania Convention, in session to
consider the adoption of the Constitution, de-
fended the contract clause, declaring: “Per-
mit me to make @ single observation, in this
pluce upon the restrainis pluced on the state

governments. If only the following lines

were inserted in this Constitution, I think it

would be worth their adoption: ‘No state
shall hereafter emit bills of credit; make

anything but gold and silver coin a tender

in peyment of debts; pass any bills of at-

tainder, ex post facto law, or lew impairing

the obligation of contracts.’ IFatal experience

has taught us, dearly taught us, the value of

these restraints. What is the consequence

even at this moment? It is true we have no

tender law in Pennsylvania; but the moment

you are conveyed across the Delaware, you
find it haunt your journey, and follow close

upon your heels. The paper passes common-

ly at twenty-five and thirty per cent discount.

How insecure is property!’ Elliot’s Debates,

vol. 2, p. 486. (Italics ours.)

In No. 43 of The Federalist, Madison dis-
cussed the contract clause of the Constitu-
tion, saying: ‘“Bills of attainder, ex post
facto laws, and lows impairing the obligation
of contracts, are contrary to the first prin-
ciples of the social compact, and to every
principle of sound legislation. The two for-
mer are expressly prohibited by the declara~
tions prefixed to some of the State constitu-
tions, and all of them are prohibited by the
spirit and scope of these fundamental char-
ters. Our own experience has taught us,
nevertheless, that additional fences against
these dangers ought not to be omitted. Véry
properly, therefore, have the Convention add-
ed this constitutional bulwark in favor of
personal security and private rights; and
I am much deceived if they have not, in so
doing, as faithfully consulted the genuine
sentiments as the undoubted interests of their
constituents. The sober people of America
are weary of the fluctuating policy which
has directed the public councils. They have
seen with regret and with indignation that
sudden changes and legislative inferferences
in cases affecting personal rights become jodbs
in the hands of enterprising and influcntial
speculators, and snares to the more indus-
trious and less informed part of the com-
munity. They Have seen, too, that one legis-
lative interference is buil fhe first link of a
long chain of repetitions; ecvery subsequent
nierference being naturally produced by the
effects of the preceding. They very rightly
infer, therefore, that some thorough reform is
wanting, which will’ banish speculations on
public measures, inspire a general prudence
and indusiry, end give o regular course {o the
business of society.” (Italics ours.)

Madison, in his introduction to the Conven-
tion debates, describing conditions which ob-
tained when the Convention met, said: “In




the internal administration of the states, a
violation of contracts had become familiar, in
form of depreciated paper made a legal ten-
der, of property substituted for money, of
instalment laws, and of the occlusions (clos-
ing) of the courts of justice, although evident
that all such interferences affected the rights
of other states, relatively creditors, as well
as citizens creditors within the state.” Eli-
ot’s Debates, vol. 5, p. 120.

Speaking with reference to the purpose of
the Convention in placing the contract clause
in the Constitution, Mr. Watson in his work
on the Constitution makes special note of the
views of Jefferson and others, stating:

“Ag reflecting upon the motives which in-
fluenced the Convention to insert this provi-
sion in the Constitution, it is of interest to
know that in 1823, Mr. Jefferson wrote Mr.
Justice Johnson of the Supreme Court of the
United States: ‘The separate legislatures
have so often abused the obligation of con-
tracts that the citizens themselves chose to
trust it to the general rather than to their
own special auhorities.”

“After the Convention which framed the
‘Constitution had adjourned, Roger Sherman
and Oliver Lllsworth, members of the Con-
vention from Connecticut, wrote to the Gover-
nor of their State, that the clause concerning
the restraint of the legislatures of the several
States, emitting bills of credit, making any-
thing but money a tender in payment of debts,
or impairing the obligation of contracts by
ex post facto laws, was inserted in’'the Con-
stitution as a security to commerce. * * *

“Mr, Jefferson said the clause was inserted
because the States -had so often interfered
with the sanctity of contracts, while Chief
Justice Marshall said it was because ‘a course
of legislation had preveiled in the States,
which weakened the confidence of man in
maw’.’ Watson on the Constitution, vol. 1,
pp. 778, 779. (Italics ours.)

Thorpe, the historian, says: “In other
States the emission of paper money reduced
both public and private credit to the lowest
ebb. The evidence of Madison, that the
abuse of public credit by the emission of
paper money and laws impairing the obliga-
tions of contract, were among the prinecipal
causes which hastened the formation of the
Constitution, may be accepted as the judg-
ment of every thoughtful man in the country.
The evils of a depreciating currency, visible
in a multitude of discriminating stay laws,
in the increase of litigation and in the de-
cadence of public morality, seem at this time,
the more we study them, almost beyond rem-

edy.” Thorpe’s Constitutional History of the
United States, supra, vol. 1, pp. 270, 271.
See, also, Warren’s “The Making of the Con-
stitution,” pp. 552, 555, quoted by Justice
Sutherland, Home Building & Loan Ass'n v.
Blaisdell, 290 U, 8. 463, 54 S. Ct. 231, 78 I.
Bd. 413, 88 A, L. R. 1481,

This examination into the history of the
times out of which the contract clause arose
in connection with the history of its incor-
poration in the Constitution, and the discus-
sion pro and con during the course of its
ratification by the states, leaves no room for
doubt that the contract clause was placed in
the Constitution for the very purpose of pire-
venting the enactment of moratory laws.

An examination of the opinions of the Su-
preme Court of the United States and of
those of the state Supreme Courts, including
Texas, leads to the same conclusion.

United States Supreme Court cases: Dart-
mouth College v. Woodward, 4 Wheat. 518,
4 L. Bd. 629 (1819); Ogden v. Saunders, 12
Wheat. 213, 215, 6 L. Iid, 606 (1827); Bronson
v. Kinzie, 1 How. 811, 11 L. Ed. 143 (1843);
MeCracken v. .I-Iayward, 2 How. 608, 11 1.
Id. 8397 (1844); Gantly’s Lessee v. Ewing, 8
How. 707, 11 L. Ed. 794 (1845); Howard v.
Bugbee, 24 How. 461, 16 L. Bd. 758 (1860);
Gunn v, Barry, 15 Wall. 610, 21 L. Ed. 212
(1872)y; Walker v. Whitehead, 16 Wall. 814,
21 1. Bd. 857 (1872); Idwards v. Kearzey,
96 U. 8. 595, 24 L. Ed. 793 (1877); Barnitz v. .
Beverly, 168 U. S. 118, 16 8. Ct. 1042, 41 L.
Ed. 93 (1896); Bradley v. Lighteap, 195 U.
5.1, 24 8. Ct. 748, 49 L. Bd. 65 (1903).

The state Supreme Court Cases are listed
in the footnotes on succeeding pages of this
opinion,

In considering the cases listed, it general-
ly will be found that the moratory enact-
ments involved were adopted during or fol-
lowing some period of emergency due to war
or its after effects, or to industrial depres-
sions. Aside from the prolonged economic

«distress following the Revolutionary War,

there had been five major panics and eco-
nomic depressions, prior to the existing one
which began in 1929, viz. the panics and de-
pressions of 1819, 1837, 1857, 1873, and 1893.
Dewey’s Iinancial History of the United
States, pp. 223, 229, 243, 262, 281, 370, 444.

We will now discuss some of the above-
cited cases.

In the case of Dartmouth College v. Wood-
ward, 4 Wheat. 518, 628, 4 L. Bd. 629, the
opinion states that counsel for Woodward
had insisted that the contract clause of the
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Constitution “must be understood as intend-
ed to guard against a power of at least doubt-

 ful utility, the abuse of which had been ex-

tensively felt; and to restrain the legislatu}'e
in future:from violating the right to proper-
ty. That gnterior to the formation of thg)
constitution, a course of legislation had- pre-
vailed in many, if not in all, of the States,
which weakened the confidence of man in
man, and embarrassed all transactions be-
tween individuals, by dispensing with a faith-
ful performance of engagements. To correct
this mischief, by restraining the power which
produced it, the State legislatures were for-
bidden ‘to pass any law 1mpa1rmg the obliga-
tion of contracts.’

" In response to this, Chief Justice Marshall
declared: “The general correctness of these
observations cannot be controverted.”

In.Ogden v. Saunders, 12 Wheat. 213, 254,
255, 6 L. Ed. 606, Chief Justice Marshall
again adverted to the state of affairs preced-
ing the formation of the Constitution, as
shown in the extract from Chief Justice
ITughes’ opinion previously quoted.

The case of Bronson v. Kinzie, 1 How. 811,
11 L. Bd. 148, involved a moratory statute of
Illinois, enacted in 1841, apparently in re-
sponse to conditions growing out of the de-
pression of 1837. The Supreme Court of the
United States, in an opinion by Chief Justice
Taney, held the act void because it impaired

" the obligation of contracts entered into prior

to its enactment, The reporter’s headnote
[14 Curtis Dec. 628] reads: “A mortgage con-
tained a power to the creditor to sell on
breach of the condition, and thereby pay the
debt; this power was. valid, under the laws
of the State when given. Xeld, that a law,
subsequently passed, giving to the mortgagor
twelve montks to redeem the property from
the purchaser at such a sale, and prohibiting
it from being made for less than two-thirds
of its appraised value, so altered the remedy
of the creditor, as to impair the obligation of
the contract.” .

The case of McCracken v. Hayward, 2 How.
808, 11 L. Ed. 397, also involved an Illinois
statute. The court held: “A state law, which
prohibits property from being sold on execu-
tion for less than two-thirds the valuation
made by appraisers, pursuant to the direc-
tions contained in the law, impairs the obli-
gation of confracts, and is inoperative upon
executions issuing on judgments founded on
contract.” [15 Curtis Dec. 228]

In the case ofAG'rantly’s. Lessee v. Bwing, 8
How. 707, 11 L. &d. 794, the Supreme Court
held void an Indiana statute enacted in 1841,

because violative of the contract clause of
the Federal Constitution, holding that: “As
to existing mortgages, foreclosable by a sale,
the legislature could not prohibit the sale for
less than half the appraised value of the
land, because such a law Impairs the obliga-
tion of a contract.”

The case of Howard v. Bugbee, 24 How.
461, 16 L. Bd. 753, involved a statute of Ala-
bama enacted in 1841 or 1842, incident to the,
depressed condition of the time. The yalidi-
ty of the statute had been sustained by the
Supreme Court of Alabama because of emer-
gency conditions. Bugbee v. Howard, 82 Ala.
713 (1858). When the case, however, reached
the Supreme Court of the United States, that
court, notwithstanding the economic depres-
sion graphically described by the Supreme
Court of Alabama, held: “The State of Ala-
bama, authorizing a redemption of mortgaged |
property in two years after the sale under a
decree, by bona fide creditors of the mort-
gagor, is unconstitutional and void as to sales
made under mortgages executed prior to the
ddate of its enactment, as impairing the obli-
gation of the contract.”

When the opinion of the Supreme Court of
the United States is read in the light of the
holding made and reasons given by the Ala-
bama Supreme Court, it is conclusive that
the United States Supreme Court directly
and purposely overruled the contention that
emergency conditions could give validity, as
against the contract clause of the Constitu-
tion, to a statute which impaired contracts
existing prior to its enactment.

The case of Edwards v. Kearzey, 96 U. S.
595, 24 L. Bd. 798, decided in 1877, involved
the validity of a section of the Constitution
of North Carolina adopted in 1868, increas-
ing the exemptions to which a debtor should
be entitled as against'a debt existing prior to
the organic act.

The state Supreme Court of North Caro-
lina had previously sustained the validity of
the provision primarily because of the dis-
tressed condition of the people due to the
Civil War and its after effects. Garrett v.
Chesire, 69 N. . 396, 405, 12 Am. Rep. 647;
Justice Sutherland’s opinion in the Blaisdell
Case, 290 U. 8. 469, 470, 54 S. Ct. 281, 78 L.
d. 413, 88 A, L. R. 1481,

The Supreme Court of the United States
held that the act impaired the obligation of
contracts existing prior to its adoption, and
that: “The remedy subsisting in a State
when and where a contract is made, and is
to be performed, is a part of its obligation;
and any subsequent law of the State, which




so affects that remedy as substantially to
impair and lessen the value of the contract,
is forbidden by the Constitution of the Unit-
ed States, and, therefore, void.” HIdwards v.
Kearzey, 96 U. 8. 595, 24 L. Ed. 793.

In discussing the question, the court re-
viewed at length the history of the times
which gave rise to the contract clause in the
Federal Constitution, showed clearly that it
wus intended to apply to emergency condi-
tions existing at the time of the adopiion of
the Constitution,; that its purpose was to
cure the evils of debt repudiation and delay
then prevalent, and to prevent the enactment
of any like laws in the future under the same
or similar conditions: In part the court said:

“The history of the national Constitution
throws a strong light upon this subject. Be-
tween the close of the war of the revolution
and the adoption of that instrument, un-
precedented pecuniary distress existed
throughout the country.

“‘The discontents and uneasiness, arising
in a great measure from the embarrassment
in which a great number of individuals were
involved, continued to become more exten-
sive. At length, two great parties were form-
ed in every State, which were distinetly
marked, and which pursued distinct objects
with systematic arrangement.’” 5 Marshall’s
Life of Washington, 85. One party sought
to maintain the inviolability of contracts, the
other to impair or destroy them. ‘The emis-
sion of paper money, the delay of legal pro-
ceedings, and the suspension of the collection
of taxes, were the fruits of the rule of the
latter, wherever they were completely domi-
nant. Id. 86.

“ “The system called justice was, in some
of the States, iniquity reduced to elementary
principles.”” *, % * ¢In some of the States,
creditors were treated as outlaws. Bank-
rupts were armed with legal authority to be
persecutors, and, by the shock of all confi-
dence, society was shaken to its foundations.”
Fisher Ames’ Works (Iid. of 1809), 120, * * *

“ ‘State legislatures, in too many instances,
yielded to the necessities of their constitu-
ents, and passed laws by which creditors
were compelled to wait for the payment of
their just demands, on the tender of security,
or to take property at a valuation, or paper
money falsely purporting to be the repre-
sentative of specie.’ 8 Ramsey’s Hist. U. 8.
.

“‘The effects of these laws inierfering be-
tween debtors and creditors were ewtensive,
They desiroyed public credit end confidence
between man aend man, injured the morals

of the people, and in many instances insured
and aggravaeted the ruin of the unforiunate
deblors for whose temporary relief they were,
brought forward’ 2 Ramsey’s Hist, South
Carolina, 429, * * *

“The treaty of peace with Great Britain de-
clared that ‘the creditors on either side shall
meet with no lawful impediment to the re-
covery of the full amount in sterling money
of all bona fide debts heretofore: contracted.
The British minister complained earnestly to
the American Secretary of State of violations
of this guaranty. Twenty-two instances of
laws in conflict with it in different States
were specifically named. 1 Amer. State Pa-
pers, pp. 195, 196, 199, and 237. In South’
Carolina, ‘laws were passed in which prop-
erty of every kind was made a legal tender
in payment of debts, although payable ac-
cording to contract in gold and silver. Other
laws installed the debt, so that of sums al-
ready due only a third, and afterwards only
a fifth, was securable in law. 2 Ramsey’s
Hist. 8. C. 429. Many other States passed
laws of a similar character, The obligation
of the contract was as often invaded after
judgment as before. The attacks were quite
as common and effective in one way as in the
other. To meet these evils in their various
phases, the national Constitution declared
that ‘no State should emit bills of credit,
make any thing but gold and silver coin a
legal tender in payment of debts, or pass any
law % * # jmpairing the obligation of
contracts.’ All these provisions grew out of
previous abuses. 2 Curtis’ Hist. of the Const.
866. See also the Federalist, Nos. 7 and 44.
In the number last mentioned, Mr. Madison
said that such laws were not only forbidden
by the Constitution, but were ‘contrary to the
first principles of the social compact, and to
every principle of sound legislation.’

“The treatment of the malady was severe,
but the cure was complete, * * *

¢ ‘Public credit was reanimated. The own-
ers of property and holders of money freely
parted with both, well knowing that no fu-
ture law could impair the obligation of the
contract.” 2 Ramsey’s History of South Car-
olina, 433.

“Mr. Chief Justice Taney, in Bronson v.
Kinzie, supra, speaking of the protection of
the remedy, said: ‘Itisthis protection which
the clause of the Constitution now in ques-
tion mainly intended to secure.’”

In the case of Walker v. Whitehead, 16
‘Wall. (838 U, 8.) 314, 318, 21 L. Ed. 857, the
Supreme Court of the United States had be-
fore it a case involving the validity of the
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Georgia act of 1870 passed in response to the
destitute condition of the state brought about
by the ravages of war, requiring all legal tax-
es due upon debts contracted before 1865 to
be paid before judgments should be entered,
thereon, ete. The validity of this measuré
was sustained by the Supreme Court of Geor-
gia because of the desperate financial and
economic condition in the state following the
Civil War, fully described in its opinion.
Walker v. Whitehead, 43 Ga. 538.

The Supreme Court of the United States,
however, at the December term, 1872, held
the act void, notwithstanding the emergency
conditions prevailing at the time of its en-
actment.

From the foregoing and other authorities
we have concluded that, up to the time our
Constitution was adopted in 1876, the Su-
preme Court of the United States had uni-
formly so interpreted the language of the
contract clause of the Federal Constitution
as to prohibit the enactment of the moratory

legislation before us. This conclusion is sup-
ported by Mr. Freund, who in his work on
the Police Power, § 557, states: “The federal
congtitution renders impossible many of the
devices formerly resorted to by the sovereign.
power to relieve debtors from existing obli-
gations, such as the annulment of existing
debts, the retroactive reduction of the rate
of interest on loans, all stay and respite laws,
and the retroactive operation of homestead
and exemption laws.”

The state courts, with a remarkable degres
of unanimity, have stricken down many, if
not all, types of stay and moratory legisla-
tion ag violative of the'contract clause of the
Federal Constitution or of clauses of their
own organic acts prohibiting the impairment
of contracts.

Because of its length, we have placed the
list of state cases, briefly classified, in the
footnote on thig and succeeding pages of this
opinion.t

1 State Supreme Court cases and other
authorities holding unconstitutional mora-
tory acts briefly described (in this list-of
cases the last date following each case is
the year of the decision; the date or dates
preceding are those of the void enact-
ments):

Acts granting or eztending redemption
periods: People v. Hays, 4 Cal, 127 (1851~
1854) ; Robinson v. Howe, 13 Wis. 341
(1852-1861) ; Hudgins v. Morrow, 47 Ark.
515, 2 8. W. 104 (1879-1886) ; Haynes v.
Tredway, 183 Cal. 400, 65 P. 892 (2=
1901) ; Wilder v. Campbell, 4 Idaho, 695,
43 P. 677 (1895-1896); Malony v. For-
tune, 14 Towa, 417 (1860-1863); Bixby v.
Bailey, 11 Kan, 359 (? —1873); Ogden v.
Walters, 12 Kan. 282 (1861-1873); Paris
v. Nordburg, 6 Kan. App. 260, 51 P. 799
(1898-1897); Watkins v. Glenn, 55 Kan.
417, 40 P. 816 (1893-1895); State, ete., V.
Gilliam, 18 Mont. 94, 44 P. 394, 45 P. 661,
33 L. R. A. 556 (1895-1896); Carroll v.
Rossiter, 10 Minn, 174 (Gil. 141) (1861~
1865); Goenen v. Schroeder, 8 Minn. 387
(Gil, 344) (1858-1863) ; Heyward v. Judd,
4 Minn. 483 (Gil. 875) (1860-1860); State
v. Hurlburt, 93 Or. 34, 182 P, 169 (1917-
1919); State v. Sears, 29 Or. 580, 43 P,
482, 40 P. 785, 54 Am. St. Rep. 808 (1895~
1896) ; Hollister v. Donahoe, 11 S. D. 497,
78 N. W. 959 (1893-1899); State ex rel. .
Cleveringa v. Klein, 63 N, D. 514, 249 N,
W. 118, 86 A. L. R. 1523 (1933-1933);
Page on Contracts (1st Td.) vol. 8, § 1777,
and authorities in the notes; Elliott on
Contracts, vol. 3, p. 961, § 2752; Id. p.
925, § 2732, and cases in the notes; Id.
vol. 8, p. 458, § 2752, and authorities there

cited; Jones on Mortgages (8th Ed.) vol
2, p. 1466, § 1337, and cases in the notes.
Continuing suits until one year after
. peace or for ¢ definite time: Burt v. Wil-
liams, 24 Ark. 91 (1862-1868); Martin v.
Hewitt, 44 Ala. 418 (1868-1870).
Prohibiting the judicial sale of property
for less than its appraised value or @ nam-
ed percentage thereof: Robards v. Brown,
40 Ark. 423 (1879-1883); Sheets v. Pea-
body, 7 Blackf. (Ind)) 613, 43 Am, Dec.
‘107 (1848-1845); Collins v. Collins, T9
Ky. 88 (1878-1830); Swinburne v, Mills,.
17 Wash, 611, 50 P. 489, 61 Am. St. Rep.
932 (1897-1897T); IKlliott on Contracts,
Vol. 3, p. 925, § 2732, and many cases
cited in the notes; Doe ex dem. Wolf v.
Heath, 7 Blackf, (Ind.) 154 (? -1844);
Franklin v. Thurston, 8 Blackf. (Ind.) 160

(1843-1846); TUnited States Supreme
. Court cases supra.
. Prohidbiting deficiency judgments:

Adams v. Spillyards, 187 Ark, 641, 61 S.
W.(2d) 686, 86 A. L. R. 1493 (1933-1933) ;
Burrows v. Vanderbergh, 89 Neb. 43, 95
N. W. 57 (1897-1903) ; Dennis v.” Moses,
18 Wash. 537, 52 P, 883, 40 L. R. A. 302
(1897-1898); 19 R. C. L. 669, § 485;
Vanderbilt v. Brunton Piano Co., 111 N.
J. Law, 596, 169 A. 177, 89 A. L. R. 1080
(1983-1938); Goldberg v. Fisher, 168 A.
232,285, 11 N. J. Misc. 657 (1933-1933).

Prohibiting confirmation of judicial sales
where property has not.been sold for its
fair value: Rawley v. Hooker, 21 Ind, 144
(1843-1863) ; Adams v. Spillyards, 187
Ark, 641, 61 S.W.(2d) 686, 86 A. L. R.
1493 (1933-1933); Federal Land Bank v.
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In preparing the list of authorities in the
notes below, we have included some cases de-
cided subsequent to 187G, the year our Con:
stitution was adopted, as well as those prior
thereto, for the reason that both classes are
authority against the validity of the meas-
ure Here involved. The opinions rendered
prior to the adoption of the Constitution are,
of course, to be considered also for the pur-
pose of showing the current judicial inter-
pretation of the contract clause prior to and
at the time of the adoption of our organic
act.

Space does not permit an analysis of the
state cases, except as shown in the margin
hereof, but, because of its relevancy to the
historical review of the contract clause in the
Tederal Constitution, showing the purpose of
that clause, and as demonstrating that emer-
gency enactments impairing the obligation of
contracts are not admisgible under it, we will
refer to one of the leading state cases at
length.

In 1866 the Supreme Court of South Caro-
lina, in the case of State v. Carew, 13 Rich.

498, 520, 521, 91 Am, Dec, 245, hold that “so
much of the Acts of 1861 and 1865, commonly
called the Stay Law, as declares that it shall
not be lawful for any officer to serve or exe-
cute mesne or final process for the collection
of money, is void, because repugnant to the
provision of the Constitution of the United
States, ‘that no State shall pass any law im-
pairing the obligation of contracts,” and the
similar provision of the Constitution of this
State.”

In discussing the gquestion involved, the
Court said: “It may be that in great emer-
gencies, in periods of general embarrassment,
this exitraordinary power of interfering for
the relief of the citizen ought to have been re-
served to the State Legislatures.” (Italics
ours.)

The court then entered upon an inquiry as
to whether or not such emergency legislation
could be sustained under ‘the contract clause
of the Constitution, and concluded it.could not
because the very purpose of the prohibition
against the impairment of cowntracts was to
prevent such legislation. Xn part, the court

Floyd, 187 Ark. 616, 61 S.W.(2d) 449’
(1988-1933).

Providing for payment of judgments in
installments: Aycock v. Martin, 37 Ga.
124, 92 Am. Dec. 56 (1866-18G7); Jones
on Mortgages (8th Ed.) vol. 8, § 1694,

Staying for a certain time the delivery of
deeds in judiciel sales: Scobey v. Gibson,
17 Ind. 572, 79 Am. Deec. 490 (1861-1861).

Decreasing or denying o previously ex-
isting redemption period: Cargill v. Pow-
er, 1 Mich. 369 (1847-1850); Moore v.
Irby, 69 Ark. 102, 61 S. W. 371 (1895-
1901) ; Turk v. Mayberry, 32 Okl. 66, 121
P. 665 (1907-1912).

Staying issuance of ewmecution wunitil
twelve months after peece: Hudspeth &
Co. v. Davis, 41 Ala. 889 (1861-1867);
Garlington v. Priest, 13 Fla. 559 (1861~
1871). )

Increasing the statutory interest rate
on redemption above that previously re-
quired by law: Hillebert v. Porter, 28
Minn. 496, 11- N. W. 84 (1878-1881);
‘Woodruff v. State, 3 Ark. 285 (1837-1841),

Suspending the collection of debts for @
limited time: Coffman v. Bank of Ken-
tucky, 40 Miss. 29, 90 Am. Dec, 311 (1861- *
1866) ; Barnes v. Barnes, 8 Jones’ Law
(63 N. €.) 366 (1861-1861).

Staying ewecution unless the -creditor
takes the property at a named percentage
of its walue: Willard v. Longstreet, 2

‘Doug. (Mich.) 172 (1841-1845); Baily v.
Gentry, 1 Mo. 164, 13 Am. Dec. 484 (1821~
1822); Brown v, Ward, 1 Mo. 209 (1821
1822),

Providing for stay of execution in justice
courts of from one to four months: Bum-
gardner v. Howard County Circuit Court,
4 Mo. 50 (? —1835).

Maling executions returnable to a later
term of cowrt: Stevens v. Andrews, 31
Mo. 205 (1861-1861).

Providing for stay of ewecution for o
limited time upon debtor giving securify:
Jones v. Crittenden, 4 N. C. 55, 6 Am.
Dec. 531 (1812-1814); Ashurst v. Phil-
lips’ Bix’x, 43 Ala. 158 (1861-1869).

Providing for the payment of amounts
due under contracts in installments: Ja-
cobs v. Smallwood, 63 N. C. 112, Fed. Cas.
No. 7, 163 (Acts 1866 and 1868, decision
1869).

Staying the return on citations for ninety
days: Johnson v. Winslow, 64 N. C. 27
(1869-1870).

Providing for stays of ewecution where
majority or more of creditors agree: Bunn,
Raiguel & Co. v. Gorgas, 41 Pa. 441 (1861~
1862); Miller v. Ripka, 9 Am. Law Reg.
(0. 8.) 561 (Pa. 1861-1861).

Prohibiting the service of mesne or final

© process in judictal proceedings: State v.
Carew, 18 Rich. (S. C.) 498-506, 91 Am.
Dec. 245 (1861, 1865-1866); Goggans V.
Turnipseed, 1 S. C. 80, 98 Am. Dec. 397,
7 Am. Rep. 28 (1861-1869).

Suspending the jurisdiction of courts:
‘Wood v. Wood, 14 Rich. (S. C.) 148 (1866-
180G7); Barnes v. Barnes, 8 Jones’ Law
(53 N. C.) 366 (1861-1861). ‘

Staying sales under deeds of trust for @
limited time: Taylor v. Stearns, 18 Grat.
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said: “It remains only to inquire whether this
particular matter was not fully considered by
the framers of the Constitution. When Lu-
ther Martin, a delegate from Maryland, re-
turned to his constituents, he was opposed to
several provisions of the Constitution which
had been adopted, and thrus expresses his dis-
satisfaction with the clause prohibiting the
States from passing any law impairing the
obligation of contracts.” (Here the court
quoted the remarks of Lauther Martin and the
statement from Madison’s introduction to the
Convention debates, which we have previous-
ly copied in this opinion)) The court then
continued:

“General Davie, of North Carolina, return-
ing from the Convention, congratulated his
constituents on the adoption of this prohibi-

tion of the Constitution. That, hereafter, a
sister State could not again do what they had
heretofore done—‘make Pine Barren Acts to
discharge their debts; declare that our citi-
zens shall be paid in sterile, inarable lands,
at an extravagant price; pass instalment
laws, procrastinating the payment of debts
due from their citizens for yeavrs.’ ‘It is es-
sential (said he) to the interests of agricul-
ture and commerce that the hands of the State
should be bound from making paper money.
Instalment Iaws, and Pine Barren Acts.’
‘That section is the best in the Constitution.
It is founded in the strongest principles of
justice. It is a section, in short, which I
thought would have endeared the Constitu-
tion to this country.’ 4 El. Deb. 157, 159, 191.

“Mr. "Charles Pinckney, of South Carolina,

(B9 Va.) 244 (1866-1868); Phinncy v.
Phinney, 81 Me. 450, 17 A. 405, 4 L. R,
A. 848, 10 Am. St. Rep. 2606 (1887-1889);
Strand v. Griffith, 63 Wash, 334, 115 P,
512 (1897-1911) ; Jones on Mortgages (Sth
Bd.) Vol. 8, §§ 1693, 1694..

Staying executions for a definite time:
Aycock v. Martin, 87 Ga. 124, 92 Am,
Dee. 56 (1866-1867); Caldwell v. Sheffer,
8 Blackf. (Ind.) 117 (1842-1840); Strong
v. Daniels, 5 Ind. 348 (1840-1854); Dor-
mire v. Cogly, 8 Blackf. (Ind.) 177 (1842~
1846); Blair v. Williams, 4 Litt. (Ky.)
84 (1820-1823); X.apsley v. Brashears, 4
Litt. (Ky.) 47 (1820-1828); Grayson v.
Lilly, 7 . B. Mon. 6 (23 Xy, 10) (1820~
1828); Stephenson’s Adm’r v. Barnett, 7
T. B. Mon. 50 (23 Ky. 38) (1820-1828);
MecXinney v. Carroll, 5 T. B. Mon. 96 (21
Ky. 68) (1820-1827); Miller v. Gibson, 63
N. C. 635 (1869-1869); White v. Craw=-
ford, 84 Pa. 433 (? —1877); McClain v.,
Tasly, 63 Tenn. (4 Baxt) 520 (1861
1874) ; Billmeyer v. Hvans, 40 Pa. 324
(1861-18G1); Lewis v. Lewis, 47 Pa. 127
(1861-1864); Townsend v. Townsend,
Peck (7 Tenn.) 1, 14 Am. Dec. 722 (1819~
1821); Webster v. Rose, 6 Heisk. (53
Tenn.) 93, 19 Am. Rep. 583 (1861-1871).

Giving debtor possession end rents on
foreclosed property until redemption peri-
od capires: Tirst National Bank v. Bovey
‘et al., 49 N. D. 450, 191 N. W, 765 (1919~
1922); Grleenfield v. Dorris, 33 Tenn. (1
Sneed) 548 (1850-1853); Mravellers’ Ins.
Co. v. Brouse, 83 Ind. 62 (1881-1882);
Canadian, ete., Co. v. Blake, 24 Wash. 102,
63 P. 1100, 85 Am. St. Rep. 946 (1899-
1901).

Postponing sales under foreclosure pro-
ceedings for @ definite time: Strand v,
Grifith, 63 Wash.- 334, 115 P. 512 (1897-
1911); Jones on Mortgages (Sth Xd.) vol.
3, §§ 1693, 1694, and cases cited in the
notes,

Denying vight to bring ejectment pro-
ceedings void as, to mortgages emecuted
when such right ewisted: Blackwood v.
Van Vlect, 11 Mich. 252 (1843-1863);
Mundy v. Monroe, 1 Mich. 68 (1843-1848).

Where the effect of an act.is to inter-
pose obstacles and delays to the enforce-
ment of mortgages given before its passage
.4t is void: Oatman v. Bond, 15 Wis. 20
(1861-1862).

Act malking loen due before date agreed
to in the contract canmot be enforced:
Randolph v. Middleton, 26 N. J. Eq. 543
(1870-1875).

Law limiting right to writ of garnish-
ment void as to previously exiséing con-
tracts: Adams v. Creen, 100 Ala, 218, 14
So. 54 (1893-1893).

Taking away right to foreclose under
power of sale pursuant to statute exist-
ing at date of mortgage: O'Brien v. Krenz,
86" Minn. 136, 30 N, W, 458 (1877-1886);
Latham v, Whitehurst, 69 N. C. 33 (1868-
1878).

A law imposing mew conditions of re-

demption on mortgagee which did not ex-
ist ot date of contract: Coddington v.
Bispham’s Ex’rs, 36 N. J. Eq. 574 (1881-
1883).
" An act prohidbiting taking possession of
property in accorddnce with pre-ewisting
mortgage: Boice v. Boice, 27 Minn. 371,
7 N. W. 687 (1879-1880).

The Georgia Relief Act of 1870 making
payment of tazes on debts contracted pri-
or to June 1, 1865, condition precedent to
recovery : Mitchell v. Cothrans, 49 Ga.
125 (1870-1873); Gardner v. Jeter, 49
Ga. 195 (1870-1873); Kimhro v. Bank
of Fulton, 49 Ga. 419 (1870-1878),

Act imposing registration of warrents
as condition precedent to recovery held
void as to pre-ewisting warrants: Robin-.
son v. Magee, 9 Cal. 81, 70 Am. Dec, 638
(1855-1858). '




was a member of the Convention which adopt-
ed the Constitution of the United States, in
1787. He was subsequently a member of the
Convention which formed the State Constitu-
tion of 1790, and is said to have prepared the
draft of the Constitution of South Carolina.
In the debates of the State Convention, com-
menting on this clause of the Constitution of
the Unifed States (article 1, § 10), Mr. Pinck-
ney said: ‘This section I consider as the soul
of the Constitution; as containing, in a few
words, those restraints upon the States which,
while they keep them from interfering with
the powers of the Union, will leave them al-
ways in a situation to comply with their Fed-
eral duties; will teach them to cultivate the
principles of public honor and private hon-
esty, which are the sure road to national char-
acter and happiness.” The prohibition was re-
iterated in the State Constitution then adopt-
ed: ‘Nor shall any law impairing the obliga-
tion of contracts ever be passed by the Legis-
lature of this State.’ Article 9, § 2.

“The venerable Chancellor DeSaussure had
walked with those who fought in the Revolu-
tion, and with those who framed the XFed-
eral Constitution, The following is his note
to Glaze v. Drayton, 1 Desaus. [N. C.] 110:
‘The Legislature, in consideration of the dis-
stressed state of the country after the war,
had passed an Act prohibiting the immedi-
ate recovery of debté, and fixing certain pe-
riods for the payment of debts far beyond the
periods fixed by the contract of the parties.
These interferences with private contracts
became very numerous with most of the State
Legislatures, even after the distress arising
from the war had ceased in a great de-
gree. They produced distrust and irritation
throughout the community to such an extent
that new troubles were apprehended; and
nothing contributed more to prepare the pub-
lic mind for giving up a portion of the State
sovereignty, and adopting an efficient nation-
al government, than these abuses of power by
the State Legislatures.’

“In a similar strain, Mr, Justice Colecock
speaks in Alexander v. Gibson, 1 Nott. & MeC.
Rep. 486 (A. D. 1819): ‘In giving construction
to this part of the Constitution, it is necessary
to take a view of the state of things which
existed at the time of its adoption, and of the
particular Acts which had been passed by
many of the States during the struggle for our
independence, TFrom the difficulties which
had arisen during the war, it was found to be
impossible for debtors to satisfy the demands
of their creditors. The value of property was
diminished. There was little circulating me-

dium in the country. And hence had originat-
ed “Pine Barren Acts,” “Instalment Laws,”
and other Acts of similar character, impair-
ing the obligation of contracts, and thereby
destroying credit. Many of these laws were
then in operation,-and to guard against the
continuance of them was the avowed object
of this clause in the Constitution.’

“Buch was the contemporaneous testimony ;
such has been the wniform tradition of the
country. Laws of the character of those un-
der consideration were precisely those against
which the prohibition of the Constitution was
directed. Perhaps our forefathers miscarried
in judgment, and Luther Martin was vight.
But he failed to convince his constituents.
The people of the several Stetes acted with
their eyes open. They set one thing over
agwinst another, and the counsels of General
Davie, and Mr. Madison, and Mr. Pinckney,
prevailed over the counsels of Mr. Martin and
other distingwished patriots. They ratified
the prolibition of the Constitution. They
thus volunterity submitted to this self-re-
straint, ond defermined to protect their rep-
resentatives in the State Legislature from the
perils of temptation. If there has been any
authoritative adjudication, since the adoption
of the Constitution, sustaining the validity
of ‘Instalment Laws’ or ‘Stay Laws,” it es-
caped the research of the learned counsel who
argued this cause, and has not been brought
to the notice of the Court.” (Italics ours.)

It is obvious from the foregoing that at the
time the clause prohibiting the impairment of
contracts was placed in the Texas Constitu-
tion in 1875-76, the language employed had a
fixed and definite meaning in the jurispru-
dence of the country, the effect of which was
that moratory legislation of almost every con-
ceivable type was void. Since we adopted the
contract clause without change, it must be
held that we likewise adopted the fixed and
definite interpretation which had been given
it by the courts generally. 12 Corpus Juris,
p. 717, §§ 69, 70; 6 Ruling Case Law, p. 54, §
49; 9 Texas Jurisprudence, p. 428, § 19.

The correctness of the conclusion just stat-
ed is consistent with the history of the sub-
ject in this state,

Section 16 of the Declaration (Bill) of
Rights of the Constitution of the Republic of
Texas adopted in 1836 declared: “No retro-
spective or ex-post facto, or laws impairing
the obligation of contract shall be made.”
Volume 4, Sayles’ Statutes (Constitutions) of
Texas (8d Bd.) p. 175.

Notwithstanding the depressions of 1837,
1857, the Civil War period, and the depres-
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sion of 1878, this exaect language became a
part of our Bill of Rights in each succeeding
Constitution adopted, respectively, in 1845,
1861, 1806, 1869, and 1876. Volume 4, Sayles’
Statutes (Constitutions), supra, pp. 227, 288,
301, 503. )

Prior to.the incorporation of the contract
clause in the Constitution of 1875-76, the lan-
guage used had been interpreted by the Su-
preme Court of this state as prohibiting mora-
tory legislation.

The stay laws adopted by the Legislature
during the Civil War period because of the
depressed condition, and to relieve the grave
emergencies of the time, among other thixxgg
provided for the suspension of the collection
of debts until after the ratification of peace
and for the payment of judgments by install-
ments. These acts were held void because
impairing the obligation of contracts in vio-
lation of the contract clause in the Constitu-
tion of the United States and the State Con-
stitution of 1845. Tuter v. Hunter, 30 Tex.
688, 98 Am. Dec. 494 (1868); Canfield v. Hun-
ter, 30 Tex. 712 (1868); Culbreath v. Eunter,
30 Tex. 713 (1868); Jones v. McMahan, 30
Tex. 719 (1868); Earle v. Johnson, 31 Tex. 164
(1868).

These decisions were subsequently cited
with approval by the Supreme Court. Ses-
sums v. Botts, 34 Tex. 835 (1871); Cravans
v. Wilson, 35 T'ex. 53 (1872); Grace v. Gar-
nett, 88 Tex. 157 (1873).

The foregoing opinions of the court were
rendered during reconstruction days, but
their correctness has never been questioned
" by this court. On the contrary, at the Aus-
tin term in 1874, at a time when the court
was a regularly organized constitutional
court, composed of Oran M. Roberts, Chief
Justice, and Reuben A. Reeves, Thomas J. De-
vine, George . Moore, and Peter W. Gray,
Associate Justices, the cases of Jones v. Mec-
Mahan, 30 Tex. 719, Luter v. Hunter, 30 Tex.
688, 98 Am. Dec. 494, were cited by the court
ag settling the question that the stay laws of
1861-1866 were unconstitutional and void be-
cause they impaired the obligation of con-
tracts. Black v. Epperson, 40 Tex. 162, 186
(1874). Subsequent to the adoption of the Con-
stitution in 1876, the principal cases named
above were again cited by this court with ap-
proval in Cravens v. Wilson, 48 Tex. 824, 338
(1877), and Delespine v. Campbell, 52 Tex. 4
(1879).

The adoption of the contract clause of a
previous Constitution, and its incorporation
in the present organic law without change,
after it had been interpreted by this court,

under a familiar rule carries with it the con-
struction previously given it by this court. 9
Texas Jurisprudence, p. 428, § 19, and cases
cited in the notes; Hubbard v. Hamilton
County, 118 Tex. 547, 261 S. W. 990; Robert-
son v. State, 63 Tex. Cr. R. 2186, 219, 142 8. W.
533, Ann, Cas. 1913C, 440; and authorities
supra.

So, in view of the history of the adoption
of the contract clause in the Federal Consti-
tution, its incorporation in the organic laws
of the several states, and the long judicial in-
terpretation thereof by the Supreme Court of
the United States, by the Supreme Courts of
the several States, and by the Supreme Court
of Texas prior to 1876 (the date of the adop-
tion of our present Constitution), there is no’
doubt whatever but that section 16 of our Bill
of Rights (article 1 of the Constitution) pro-
hibits the enactment of moratory legislation
which ‘impairs the obligation of contracts, .
even though enacted during an industrial de-
pression, such as this country had previously
suffered in 1819, 1837, 1857, 1861-1865, and
1873.

The act before ug purports to give relief to
debtors; but, were we to sustain its validity,
the rule would apply with equal force to acts
giving relief to creditors, to the detriment of
debtors. Many laws of this nature have been
passed, but creditors’ relief laws, like those
for the relief of debiors, have been struck
down because impairing the obligation of con-
tracts. Cargill v. Power, 1 Mich. 369; Iil-
lebert v. Porter, 28 Minn. 496, 11 N. W. 84;
Robinson v. Howe, 13 Wis. 341; Wood v.
Rosedale, 10 O. C. D. 66, 18 Ohio Cir. Ct. R.
247 ; Moore v. Irby, 69 Ark. 102, 61 8. W, 371;
Ashuelot R. Co. v. Blliot, 52 N, H, 887; Mar-
tin v. Somerville Water-Power Co., Fed, Cas.
No. 9165, 27 How. Prac. (N. ¥.) 161; Tuolum-
ne Redemption Co. v. Sedgwick, 15 Cal. 515;
Moody v. Hosking, 64 Miss. 468, 1 So. 622;
Randolph v. Middleton, 26 N. J. Bq. 543;
Woodrufl v. State, 3 Ark. 285; Turk v. May-
berry, 82 Okl 66, 121 P, 665; Elliott on Con-
tracts, vol. 8, §§ 2730, 2732; Jones on Mort-
gages (8th Iid.) vol. 8, § 1693, vol. 2, § 1337.

The interpretation which we have given the
contract clause is consistent with the rule in
equity that the existence of depressed condi- -
tions, such as described in the preamble of the
act before us, presents no ground for enjoin-
ing the forced sale of property under valid
contracts. Floore v. Morgan (Tex. Giv. App.

1915) 175 8. W. 737; Anderson v. White, 2

App. D. C. 408 (1894) ; Lipscomb v. New York
Life Ins. Co., 138 Mo. 17, 39 8. W. 465 (1897);
Muller's Adm'’r v, Stone, 8 Va. 834, 6 S. B.




228, 10 Am. St. Rep. 889 (1888); Muller v.
Bayly, 21 Grat. (62 Va.,) 521 (1871); Caper-
ton. v. Landeraft, 8 W. Va. 540 (1869); Dunn
v. McCoy, 150 Mo. 548, 52 8. W. 21 (1899);
Bolich v. Insuraince Company, 202 N. C. 789,
164 8. 1. 335, 82 A. L. R. 974 (1932); 19 R. C.
L. 618, § 484; Pomeroy’s Equity Jurispru-
dence, vol, 4, p, 404, § 1738.

The insistence that the law before us af-
fects only the “remedy” and not the “obliga-
tion” of contracts is without merit. Langev-
er v. Miller (Tex. Sup.) 76 S.W.(2d) 1025, de-
cided to-day, but not yet reported [in State
report]. In that case we have discussed the
subject quite fully, and it is unnecessary to
repeat what is there said.

It is obvious that the exercise of the pow-
ers specified in the statute before us is con-
demned by the rules announced in that case,
as well as by the long line of authorities, state
and National, previously cited in this opinion.

‘We have heretofore cited a long list of cas-
es holding almost every conceivable form of
stay law invalid. We direct particular atten-
tion to those which hold that acts continuing
suits for a definite time, suspending the col-
lection of debts for a limited period, staying
returns on citations, prohibiting the service
of process, suspending the jurisdiction of
courts, staying sales under deeds of trust,
postponing sales under foreclosure, efc., are
void because impairing the obligation of con-
tracts. These cases are directly in point here,
and further discussion seems unnecessary,
particularly in view of the decisions of this
court holding the war-time stay laws uncon-
stitutional.

Il The fact that the Moratory Act makes
provision for ascertaining the rental value of
the property involved (when it has any rental
value), and the payment of the debtor’s obli-
gations therefrom, such as taxes and insur-
ance, with residue to be applied on the mort-
gage indebtedness, does not relieve the act of
ity constitutional infirmities., The court can-
not be authorized to make a contract for the
parties, and ifs attempt to do so necessarily .
impairs the original obligation, in view of the
authorities. The right to enter into lawful
contracts is pne of the guaranties of the Tex-
as Constitution. - This guaranty is one of the
essential liberties of the citizen, and cannot
be nullified by 1e°1s1at1ve enactment empow-
ering courts to substantmlly rewrite his
agreements. 9 Texas Jurisprudence, p. 522, §
90, p. 543, § 108.

The rent cases: Block v. Hirsh, 256 U. S.
185, 41 S. Ct. 458, 65 L. Id. 865, 16 A. L. R.

165, Marcus Brown Holding Co. v. Feldman,
256 U. 8. 170, 41 8. Ct. 465, 65 L. Ed. 877, Levy
Leasing Co. v. Siegel, 258 U. 8. 242, 42 §.. Ct.
289, 66 L. Bd. 595, are of no value here, We
are interpreting a provision of the Constitu-
tion of Texas which had its meaning fixed at
the time of its adoption as a part of the or-
ganic law, and nothing said by any other court
subsequent to its adoption can change the
meaning of our contract clause, nor make it
subject to the police power, in the face of the
Bill of Rights which declares it is not subject
to that power. 12 Corpus Juris, p. 717, § 70;
6 Ruling Case Law, p. 54, § 49; Powell v.
Spackman, 7 Idaho, 692, 65 P. 503, 54 L. R. A.
378,

On the whole, we have concluded that the
act before us is void. In answering the ques-
tion certified, we do not mean to say there
are not other provisions of the State Consti-
tution which it violates, but .confine our an-
swer to section 16, art. 1, because it is only as
to that section that the inquiry is made.

The Court of Civil Appeals is respectfully
advised that chapter 18, Acts of the Second
Called Session of the 48d Legislature, gen-
erally known as the Moratorium Act, violates
section 16 of article 1 of the Constitution of
Texas, which prohibits the enactment of laws
impairing the obligation of contracts.

This case was heard by the Supreme Court
and both sections of the Commission of Ap-
peals sitting together, and I am requested to
state that all concur in this decision.
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