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rendered,Snyder, judgmentwhom the was or their495;Salinas, v.Randall15 Tex.
privies, directlyand the suit involves the(Tex.Civ.350; CloudTex. Morrison v.64
relitigation rights by judg-of theEl established735; v.NewmanApp.) S.W.(2d)13
ment,721; that,and is of such nature if success-(2d)S.W.(Tex.Civ.App.) 77Paso
fully prosecuted, judgmentwill result in aS.W.Compton (Tex.Civ.App.) 94Rahlv.

purportwhich will the7391; divesting of those194; Corpus1925, 5(2d) Rev.St. art.
prosecutionrights, the of suit willsuch beJuris, 1320.

prohibited beingas withan interference thetohad no titletheHebert and Chaisons
judgmentenforcement of court.”the thisofland,produced from saidland the oilthe or

See, also, Yount-Lee Oil Co. v. Federalin Weedjudgment theunder the enteredand
(2d)Crude Oil Co. (Tex.Civ.App.) 92 S.W.companiespurchasingpipethe line andCase

493.thepay the value ofrightno to themhad
3,part of lots Nos.produced clearlyfrom thatoil It appearing that causes

way. In5, right 47653, described,Randall6 in the ofand Nos. 45734 and above con­
350,Snyder, attempts partit is said: plaintiffsTex. stitutev. 64 on the of the

relitigatetherein to the issuessame thatac-anbuys partyfrom toa“One who
par­* already litigated by* * have been the sameis apendencyitsduringtion

privies,ties theirand and which have beenul-lite, judgmentpendente apurchaser and
by court,decided this and that such suitsonly himaffecttimately will notrendered

would interfere with- the enforcement ofclaim, willbutthe adversewith notice of
judgment Case,the of this court in the Weedthepartya to record.”him will itbind as

is, therefore,it respond­ordered that thepersonalapplies to real andThis rule both
be, they hereby, prohibitedents and are andIsland Plow Co.property. RockSouthern

enjoined further prosecutingfrom such327,Tex.Civ.App. S.W.Pitluk, 6326v.
suits.356;354, v. AlexanderState BankCitizens’

184.274 S.W.(Tex.Civ.App.)

rightto railroad ofThe title the
way within 52 acres describedembraced the

aforesaid,partition and to thethe deedin
thereunder, conclusivelyminerals was

this in thejudgment of courtsettled in the
constitutes ajudgmentThatWeed Case. BROOKER al. v.et BROOKER et al.

purportedestoppel to claimsand thebar an No. 6879.
respondents causesalleged by in the two

respondentspermit theToabove described. Supreme Court of Texas.
wouldprosecute two mentionedto the suits

2,June 1937.relitigating is­privilegethe ofgive them
court,by this andpreviously decidedsues

en­upon judgmentfinal has beenwhich a
Furthermore, permit themit wouldtered.

oil, value, itor its when hasto contend for
theydefinitely that had nodecidedbeen

or to the minerals thereun­title to the land
; such wouldprosecution of suitsder and the

operationtheand obstructinterfere with
ofjudgmentof the this courtand execution

applied casethe Case. As to ain Weed
by judgment, theare settledwhere the issues

clearly in case ofhas been stated therule
Villageetof Texas al. v.Houston Co.Oil

253,al., (2d)123 Tex. 71et S.W.Mills Co.
1087, 1089, following language:in the

by judgmentaare establishedrights“Where
court, powercourt has undoubtedthis theof

necessarysecure, anyby proper writ toto
end, enjoyment rights estab­the the of the so

brought in­lished. Where a suit is in an
court, partiesby any priviesferior of the or

againstjudgment,to such those in favor of
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Slay & Simon Thorpe Andrews,and all
Worth,of Fort and Black & Graves and

Speer, Austin,Ocie of plaintiffsall for in
error.

Greenwood,Thos. B. Moody,Dan and
Robertson, Austin,B. all of Chester B.J.

Collins, Johnson,Gillis A. Warren Scar-
borough, Cantey,and Hanger & McMahon,
all Worth,of Fort Baker,and Botts, An-

Wharton,drews & of Houston, for defend-
ants in error.

CRITZ, Justice.
probateThis is a proceeding. N.J.

Brooker, testator,the died 9,on 1932,June
county, Tex.,in Tarrant leaving will,a

probateddulywhich was without contest
probatein the court of Tarrant county on

16,September 1932. After the will had'
probate,been admitted to and time,in due

present bythe suit was filed W. T. Brooker
al., here,et defendants in againsterror J.

ah, plaintiffsN. Brooker et in here,error
probatein county pur-the court of Tarrant
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1925,3433, of Texas “Item Third: I will and alldirect thatsuant to article R.C.S.
estate,suspend provi- real, personalythe mythe remainder ofas an annul andaction to

mayorfinal trial in mixedabove On of which I die seized andsions of the will.
to;possessedjudgment (Exceptwas entered or men-countythe entitled ascourt a

refusing will)annulto tioned in items offor Brooker et al. one and twoN. thisJ.
T. partitionedwill. W.any provisions togetherof such Shall be heldof the and not

district courtappealed my legatee,during survivingBrooker to the lifeet al. the of last
where,Tex., twenty-oneon finalcounty, years But(21)of Tarrant and thereafter.

trial, myentered sustain-again myifjudgment was heirs should wish to hold Estate
T.provisions. togetherW.ing longer period, theythe of itswill in all for if continue

theduly appealed to Court management provided;Brooker et al. the herein then it
where,Worth, onAppeals my theyisof Civil at Fort wish and desire that should have

entered revers-judgment right so,final was thehearing, by majority myto do ofa vote
court anding legalthe districtjudgment Twenty-Onethe of heirs that (21)are over

yearscourt with in-remanding age,the cause to that of at the of suchtime vote. And
judgment annulling and they can, vote;structions enter if legallyto doand take such

The iswill. casesuspending the entire the such vote must be taken on or about
grant-of errorwritpending Twenty-One yearsin this court on the (21)end of the men-

etapplication division,ed of N. Brooker al. anyon tioned for or near the end ofJ.
legal closing manage-extended time for thefurther, we deem itproceedingBefore
ment and division this will. I furtherofquote hereadvisable the will attacked.to

mysaid ofdirect that remainder Estate shallis as follows:It
held, managed bybe controlledand fiveTexas, County of Tarrant“State of byhereinafterTrustees named me.By“Know All TheseMen Presents:

“Item Fourth: -I will and direct that saidI,' Countythe of“That N. Brooker ofJ. manyshallfive trustees at all times have asTexas, beingTarrant of ofand soundState legateesas three the inof of this will itsmemorydisposingand mind and and in the membership, anyand if timeat there shall
enjoyment good health, desiringof and at living manynot lega-be as as three of said

provision manage-this for thetime to make qualified membership,tees for such then
maydisposalment and of estate Iwhatever upthe shall be made-number out of suchof, death,possessed mydie at the time of .legatees maysuitable heirs of said as bemake, publish mythis asdo declare and last qualification necessary per-ageof and toHereby revokingwill and testament. all form duties Trusteeship. Mythe of said

wills, any byother if madeheretofore me. purposeintention and is that there shall
will, bequeatheI“Item First: devise and always among saidbe Trustees at least

my Brooker, propertysister Alice the into my legatees heirs designatedthree of or in
myoccupy anywhich I live and as home and will,this or the descendants of those heirs

quantity may beof land that considered a age qualificationandwho are of sufficient
part upsaid to Twoof home Hundred and place mayto take the of those who cease
Twenty-Five (225) must beacres included Managerto Abe Trustees. General shall

conveyed mythisand in will as home and all Trustees;among saidbe selected from and
improvements and livestock thereon and all the fees each of saidof Trustees alsoand
household and kitchen infurniture or about compensation Managerthe of the shall be
said home. byfixed controlled full voteand a of saidall

Trustees,conveyed, hereby provided“Item I have it isSecond: or shall and that said
convey any generalmay convey averagenot exceedhereafter or at time fee shall the

by my prices paidReal deed to effect for such work inEstate take after the ofState
sister, Texas; everymy anydeath to Alice Brooker. And and such account of

my paymentTina approvedalso to niece Brooker. Trustee shall before beSaid deeds
by paidin full atare to become force and four of the Trusteeseffect im- least and
on TheManager.the check ofmy the Generalmediately possessionAndafter death.

Manager byGeneral paid salaryproperty byof shall asuch them take beto ateffect
any Theproperty paidthat time. And and all the other Trustees shallsuch month. be

necessarilybelong Brooker, only perform-deeded time inso is to Alice for the theto or
specified requiredTina Brooker as in such service and dutiesance of the ofdeeds.

property byAnd such is be their saidrecognized Trusteeship.not to them reason of
my death, Managerproperty my mayAnyas at nor or the chang-be in- Trustee beto

management by Trustees,cluded in themy bythe or division a vote of four orof ed of
Trustees,estate. ofa full vote all of said and said
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shallnecessary loansto so. Nomay where doby change bevacancy so saidcreated
exceptsecurityany realkind ofor be made onTrusteeby of anotherelectionfilled the

Bonds, exceptestate, asorBank Stocksof saidboth, by a of fourvoteManager, or
uponpropertytheabove mentioned andsaid Trus-members, vote of allby a fullor

mayany be madeor loanswhich such loantees; vacancy by of theany reasonand
of itsbe not to exceedshall valuedinabilityresignation, ordeath; 65%orremoval

according to valua-cash value conservativemayactTrustees toany saidof ofrefusal
tion, ofkinds colla-unless other valuablesame manner.filled in thebe

securityas additional onteral are takenbe allowedTrustee shallFifth: No“Item onmade oilnotes. No loans shall besaidmayBut beby his voteproxy.to vote lands, lands,lands, anyor orgasor coalanyTrustees, or one ofby the othergiven lands,property miningmining orclass ofauthority by himthem, by executedwritten except said landsat valuation on es-a cashhaving an Officialby an Officerattestedand purposes only.farming ortimated for ranchbydulyoffice, suchand Certifiedofseal loan,any madeshall or loans be onNorauthority,any such written soAndOfficer. City orby adjoiningnear or a townlandsany Trustee,bytoCertifiedandexecuted farm or ranchunless taken low valua-atany bytime the Trusteeatmay cancelledbe tions, loan,and or loans shall beno madeany four of theit, by a vote ofexecuting or any cityany real in oron estate town of
authority only beTrustees, usedcansuch 5,000thanless inhabitants.

date.year from itsperiod of onefor a I will“Item and direct that theSeventh:
shall haveSaid Trustees“Item Sixth: my payingnet income said Estate afterof

saidManage and control Es-powerfull to expenses managementthe care andall of
ability for thetheir andthe best oftate to thereof, by myshall be divided said Trus-

the beneficiaries of thisofinterestsbest tees'every among my legateessix months
outlined; theybut if sellwill, as herein proportionsin the as to-wit:follows One-

Estate; real(Except such estateany Real paid(■) said net income shall beSixth of
through foreclosure)ordebtis taken for Brooker;as Brother,my One-Sixthto John

obtainedthe values there-they reinvestshall my Niece,(■) paidshall be Tinato Brook-
They shallReal Estate. notin otherfrom er, Daughter my Brother,beingshe the of

accept notesor unlesscreatelpan,make wife;byT. his FirstW. Brooker One-
byprotectedand validpaper is securedsaid my Sisters,(■)Sixth each to four Mrs.

estate, Bank stock or Bondsreal tolien on Reid, Morris,LauraLizzie Mrs. Mrs. An-
the amount secured.full value of Butthe Weatherby Brooker.,and Missnie C. Alice

security mayofkinds beother valuable mysaid net income óf estateand said shall
security said realas to es-taken additional partitioned paidbe and over to said above

may buyTrustees notsecurities. Saidtate legatees proportionsin thenamed above
($10,000.00)Ten Thousand Dol-to exceed everyofstated at the end six months dur-

anyinworth of Bank Stock solventlars time before the finaling the entire division
good standing, theyBank of andprosperous provided.this said Estate as aboveof The

buy sell to bemay and livestock usedalso myprincipal propertyof said is be keptto
oper-that is andonly estate ownedreal nearly possibleon as managedinvested as and

my They mayby Estate.and for alsoated by said Trustees as above outlined for the
estate, exceptingany realbuy kind of coal term this will. the property,full of Until

any kind of miningor otheroil lands allor securities is divided andand alloted to
property providedsaid mineral is heirs as herein mentionedproperty, unless the and

my Brother,All childrenvalue of the ofcash on a for.its conserva-purchased at
hispur- Brooker,H. Brooker and wifefarming.or ranch W.forvaluationtive Julia

heirs;all ofof three of said both deceased and theirA vote Trus- alsoposes alone.
mymay wife,W. T. Brooker andtees, an amount not to exceed Brother hisloan

allon hand. But a Emma Brooker and of the childrenfunds vote$15,000.00of of
my byBrookernecessarybe Brother W.shall to make T. Secondleast Four hisof at

purchase wife, Brooker areany herebyfor the of Emma herein andlarger orany loans
me, myper- byreal thatproperty, or securities or disinherited it is not inten-kind of

bequeathe conveyto will to or in($15,000.00) tion or thisThousandFifteen &oversonal
my saidwill to either of Brothers W.maythree H.But TrusteesDollars.No/100

Brooker,contracts, their wivesBrooker W. T. orimprovement andlease Con-sign
heirs, Brooker,to(Except Tinatheirtracts, and releases. Three Trus-transfers

bycancel, hisdaughter T. Brooker Firstright of W.have a to forfeittees shall also
leases, wife.)any contracts or notesand mature
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their Childany my legatees orNor shall ofim-Eighth: direct that“Item I will and
righttheor haveor Children be authorizedTwen-mediately expiration of theafter the

Estate,any Realdispose encumberto of ormentioned; anyyears orty-one (21) above
any whatso­Bank Stock or other securitiesthereafter, I directlegallv timeextended

to themdevisedever herein andmentionedmypartition amongmy Trustees shallthat
by will, from(excepting incomethethismentioned all thelegatees hereinabove

except theylives,during their naturalsamebelonging my Estate in theproperty to said
property ormay exchange, trade or donateTrustees., personalreal andhands of said

pro­Thiswith each other.securities to ormyamong legateessaid hereinafterSix
preventnot to(10)in item Ten isvisionproportions as stated inmentioned in the

Trus­acting asany legatees heirs while-oris, theywill;ITEM ThatSEVEN of this
tees, disposinghandlingmanageror from orlega-amongshall Sixdivide said Estate said

property set out andsecurities or as isoftheproportionstees in as directed forthe
provided of this will.(6)for in Item Sixmay Estatedivision of the net incomeof said

will.forth in said item seven thisas set of hereby thaf the“Item Eleventh: I direct
Manager be namedGeneral hereinafter toinI direct that“Item Ninth: will and

ofkeep true accountshall a accurate andany my lega-saidof the death of ofcase
in about the Man-all transactions made andmyor afternamed beforetees hereinabove

Estate, andagement and control of saidproperty shall havedeath, and before said
eachshall make a trial balance at the end ofwith thepartitioned in accordancebeen

every showing the conditionand six monthswill; -I direct that theThenterms of this
thereinof accounts and transactionssaidlega-made to such deceasedbequest herein

Manager furnishkept. General shallSaidher childrenlegatees goshall to his ortee or
thecopy said trial balance to each ofa ofchildren, orsuchequally amongto be divided

lega-Trustees the Six mentionedsaid anddescendants, of the deathandtheir in.case
will, in theirtees of this and case of deathmy legatees herein namedany saidof of

such de-to furnish the same to heir of saidexpiration of this will as herein-thebefore
select,legatee the Trustees thisceased asmy Trusteesprovided; I direct thatabove

compliedmust be observed andinstructionof, disposemanagecharge and ofshall take
management myduringwith the entire ofmythe child or children ofsuch interest of

bysaid Estate said Trustees.provided hereinlegatee as is fordeceased
my legatees. Provided that said Trus- thefor Twelfth: I will and direct that“Item

only pay my keepshall over to a minor such sum Managertees of Estate shallGeneral
expensekept her ownbelonging at his or athe income to such minor or haveout of

showingaccounts allof books andfull setnecessarythey shall deem for the actualas
Estate,withconnected saidtransactionsminor,support of such andand education

arising therefrom and in-transactionsandmay remainderinvest the of such income
thereto; saidwhich books shall becidentthe benefit of such Butfor minor. this

subject inspection by anykept open toandsaid Trustees'shallEstate nor not be liable
legatees mymy Trustees or of thisof saidany throughloss suchfor investment. Pro-

my Trustees shallAnd said have allwill.any my legateesthat if ofvided shall die
byBooks audited or examined ansaidofmy Estate,the finalbefore distribution of

bookkeeper year,expert at least once eachTrustees,by my without, by per-their own
report bookkeeperof such shall beand theincrease, leaving children,sonal a child or

copyandTrustees a of thefurnished to saidthen I direct that the entire share devised
legateeseach of thesame furnished to orlegatee legateesto such deceased or shall

hereinabove mentioned.heirsmy partrevert to Estate and becomea there-
I will and direct thatof. Thirteenth:“Item

deposit comingall fundsshallTrusteessaidthatI will and direct none“Item Tenth:
estate,myfrom said ortheir handsintonamed, anyormy legatees herein of theirof

estate,my insaid a solventbelonging tosell,any right conveyheirs, to orhaveshall
standing,-good subjectofBankNationalmanner,any pledgein or encum­dispose of

provided.hereinto check asReal Estate or Bankany of the Stockber *Bonds, I will direct thatFourteenth: andor securities “ItemStocks and ofor other
moneys ($1,000.00)Thousandover One(orkind theany class of whatsoever allother

necessarymay forit be thesame) herebyis whichthe that be­ Dollarsfromincome
pay byManager out shall bethem, any them, toto or of before the Generalqueathed

Manager approvedby andactually signed thedelivered to them. checkssame shall be
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other,presence eachpresence and in the ofDebts un-by Trustees.at least two other
on mentioned.the date aboveManagerbymay paid thebeder $1000.00

“B. W.until bookskeptaccountand an accurate James
Tarlton.”.are audited. “John

and direct thatI will“Item Fifteenth: point to re-deem advisableWe it at this
required tomy beTrustees shall notsaid deeds,fer to two follows:as

Security Andany as such.give Bond or Alice(a) Deed from N. Brooker toJ.other ac-specially direct that noI further 18, 1926,Brooker, August fordated filedCounty inCourtin thetion shall be had 15, 1932, in therecordedrecord andJunesettlement, andManagementrelation to the county, ThisTarrant Tex.deed records ofProbatingdisposition my theEstate thanof recites that for a cash considerationdeed
my the returnRecording of will andand $10, of loveof and the further consideration

Inventory, Appraisement and list ofof an affection, grants, gives,N. Brookerand J.myclaims Estate.of conveys Alice Brooker for the termand to
thatI directwill and“Item Sixteenth: her child or chil-her natural life and toof
timepay off at theshallmy Trusteessaid dren, livingif she child of her ownhas a

just claimsmaturity any valid andand allof death, certain lots orthe time of herat
mythe time'of death.against me atexisting city of Fortland situated in theparcels of

my Trustees shallthat saiddirectI further Worth, county,Tarrant Tex. It is unnec-
any money as such Trus-neither borrow and,land,essary underdescribe the theto

Estate,my shallagainst andchargetees as a form,presentcase in itsview we take of this
debt,any againstor debtsneither contract unnecessary provi-the otherto-detailit is

propertypurchase of orineitherthe same deed.sions of the
repairs im-for or(Exceptingotherwise. Tinafrom N. Brooker to(b) Deed J.approved by Trus-provements expensesor 6, 1927,Brooker, filed forAugustdated

(6) oftees, ITEMmentioned in SIXor as 1932,15, in theand recordedrecord JunemoneysThey invest allshallthis will. county, ThisTarrant Tex.records ofdeed
mybelonging totheir handscoming into $10,ofcash considerationdeed recites a

same,theEstate, except income fromthe affection, gives,love, grants,and andand
or loans andestate or bank stockin real for her naturalconveys Tina Brookerunto

directed,Bonds, hereinbefore but shallas children,life, child or if sheto herand
anycontract debt inbe authorized tonot living the timeof her own atchildhas a

purchases.purchase orsuch parcelsdeath, lots or of landcertainof her
hereby appoint my Worth,I county,“Item Seventeenth: Tarrantcity of Fortin the
myNiece Tina Brooker and Brother takeview we of this caseUnder theTex.John

Brooker, my Brooker,and Sister Alice form, unnecessaryand present it is to de-in its
my Worth,friend Ben H. Martin of Fort deed,provisions thisfurther of ortail the

Texas,County, my NephewTarrant and land included therein.theto describe
Weatherby, myTrustees of thisOmar C. Brooker,that N. theappearsIt testa-J.will, uponconferring them the duties and above-quoted grantorwill and thein thetor

will;inpowers contained and defined this deeds,above-described 'died onin the two
Niece,myappoint saidand I Tina Brooker county,1932,9, in Tarrant Tex. ItJunemyManager of said Estate withGeneralas deeds,above twoappears that the ac-thus

powers and duties inthe hereinbefore this dates, priorwere executedcording theirto
granted Manager.to such Generalwill aboveof the will. It alsothe executionto

Manager mayor Trustees be de-Bond for deeds were filedthat such for rec-appears
Fourby Vote of Trustees.mand a Also,N. death.Brooker’s weord after J.

Testimony whereof, sign myI hereto“In thethe record that above deedsgather from
presence of the probated, attemptedin the witnesses whosename ornever been tohave

signed myashereto witnesses at partsnames are of the N. Brookerprobated,be as J.
both of whom are above therequest, and will.

years(14) signandage of’fourteen who al., legalBrooker et who are heirsT.W.
myhereto as such witnesses intheir names will, who,in the above andthe testatorof

presence other,in the ofpresence and each law, in the estate if the willwill sharein
day January A. D.of 1930.15ththis the samecontested the on twoillegal, haveis

N. Brooker“J. ground(a) the that thegrounds, onmain
create, perpetuityattempts and issign to aour names as witnesseshereto will“We

groundvoid, (b) theand on that'requestat theforegoing instruments thereforetheto
Brooker,’ thereforeunintelligible and isand in his will istestator N.of the theJ.
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know,conclusion that therein. Soreached the far as we testatorvoid. We have could
the will are in viola- have executedthe trust features of other deeds to Alice and Tina

perpetuities. Brookeragainst destroyedIt will andtion of the rule them before death.
necessary At leastfor us to discuss this happened.therefore not be could have If deeds

incorporatedcan bequestion.the other into a will way,in this
persona could anyexecute deeds,number ofopinionWe are of the that “item first” of

store them among his papers, and thenbequestthis will constitutes of .thea valid
simply make will sayinga propertyhis shallproperties therein mentioned to Alice Brook-
pass peras deeds already executed. Heopinionshaller. We later in this further
could then destroy one or deeds,more of thediscuss this matter.

therebyand alter the meaningentire of theIt bewill noted that “item of thesecond” will, noand one would be the wiser. Clear-theabove will states that testator has “con- ly, upholdto such procedurea would be toveyed, convey mayshall or ator hereafter veryset a unwise dangerousand precedent.any convey” bytime deed real toestate In the same manner' a testator could referAlice and item ex-Tina Brooker. This generalin language anyto other class ofconveyedpressly any propertytakes so out documents as already by him,executed makebyregardof the will. In this “item second” such partsdocuments of byhis will refer-very languageclear demonstrates an intent ence, destroy them,and then and no onealready deeded,propertiesthat all or to be would be the wiser. We think that evendeeded, to Alice and Tina Brooker shall if it should be held that documents in exist-bypass deed and not under the will. In ence at the time a will is executed can be in-connection,this we attention the factcall to corporated by reference,therein questionasays: anyexpresslythat the will “And and decide,we do not still we think that eachpropertyall is tobelongsuch so deeded to particular document byshould be identifiedBrooker, specifiedAlice or Tina Brooker as the will so as to leave the intention of thepropertyin such And such is toDeeds. not testator in regard reasonablythereto freemy death,myrecognizedbe as atproperty from doubt.nor be in managementincluded the or divi-
above,my ap-sion of estate.” From the it We attemptdo not passto on the

pers we that “itemthat hold second” of this effect validityor of the above asdeeds such.
will, any all,givenif it be beingcould effect at This probatea proceeding, we here

cannot, only operatewhich we it jurisdictionhold would nohave to do that. simplyWe
propertiesto take the therein referred to out hold that such partsdeeds are not of the

will, pass byunderfrom the and let them will.
deeds. Beginning with “item third” of the

will, it is evidentsecond,” that ifdiscussing it can given anyStill “item we be
interpretation all,utterly at itopinion interpretedof it must beare the that is void. It

attemptingasjurisdictions, to create abe rule in some trustseems to the estate. It is
will,true thatothers, suchmay propertiesincorpo­ regardingand not in that a will the

attempted todocument, trust,be left inrate within itself another written contains no
express language vesting anyif such document in existence at the time characteris of
title, legal real, any personorby inwill isthe is executed and identified or classclear of
persons. this,spite byIn ofsatisfactory proof as thethe document re­ use of theand
term “trustees”640, necessaryand thep.- implica­in 68 par.ferred the will.to C.J.

arising authoritytionauthority from the attemptedknow of no that268. We holds
conferred,beto and thein duties attemptedthat an instrument not existence at the

imposed, compelledbeincorporated to we arecan thetime the will is executed be to con­
thatconnection, clusion the testatorby In thattherein reference. this intended the

legal title to the trust estateno that should vestwe have evidence the testator left im­
uponmediately his death in ap­or the trusteesany deed deeds to Alice or Tina Brooker

pointed managecontrol and Mungerafter execution of to it.executed the the will. It
Munger (Tex.Civ.App., refused)appears that two above v. writthe deeds mentioned 29­

Also, whole,from the willamong S.W. 470. aswere -found testator’s effects after .a
sought accomplished,to beThey prior the aimsdeath. bear date and wehis to the date

compelledthe In our are to the conclusion that theopinion,will. such aof record
corpusutterly incorporate the real title ofis insufficient will leaves to theto these

suspensionby in timedeeds into the will reference. The trust estate until thedeeds the
any will, partitionforprovidednot in manner in the and dis­described its final.are

passproperties ; will inand neither are the included tribution when it and vest the
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rule, under thetheit withmakes consistentthereby. Unlessprovidedpersonsofclass
beshoulda constructionhe doctrine thatcanestatetrustregarding thewillthis

rath-gives intentioneffect toconstruction, favored whichwould haveitgiven the above
theit. But ifwhich defeatsvesting er than oneprovisionsutterly offor wantfailto

clear, adoptedmust evenreal, meaning is it beanytitle, inlegal orofany character
il-gift construedrenders the soif the rulepersons.or ofperson class

construc-legal, and a forced or unnaturalabove, com-we furtherareas'Construed may thebe in order to avoidtion not madewill, asthisthatpelled the conclusionto p.application etof the rule.” 48 997C.J.estate, attempts createtotrustregards the
seq. and notes.and contraventionperpetuity in violationa

1 State Con-of our26 of articleof section provisions of thisWhen the trust
provision isconstitutionalSuchstitution. legalvestingare construed the titlewill as

Rights” as contained“Bill ofpart of thea propertiesthe the estateto included in trust
ap-Constitution, and, far assoStatein our death,immediatelyin trustees on testator’s

“Perpetui-here, follows:reads asplicable suspensionleaving the titleand real in to
* ** genius ofcontrary thetoareties only personspass the class ofto entitled to

be al-shall nevergovernment, andfree.a receive under will at parti­it the the time of
lowed.” tion, interpreted us,as by isabove there no

escape from the conclusion that such trustauthorities, andourAccording to attemptprovisions perpetuity.to create agenerally,authoritiesaccording to thealso words,In other escapeis nothere thefromas containedperpetuities,againstrulethe provisionsconclusion that the trust of thisprovision, is thatconstitutionalabovein the equitablewill create an or real title that isscope good itunlessiswithin itsinterestno suspensionleft in wayin such mayá that ittwenty-­all, thanvest, not laterif atmust providednot vest until the bytime the rulebeing timein at theyears somelifeafterone against perpetuities expired.has Further­interest, in someandof thethe creationof more, escapethere is no from the conclusiongestation will beperiodthe ofinstances that the real title to the maytrust estate165,Clarke, 46Tex.121v.added. Clarke be taken out of andtrade commerce for a658; BrogdenNeely (Tex.v.S.W.(2d) longer period of time than the life or lives192, con­In this239 193.Com.App.) S.W. beingin at the time of death,testator’s andanyby“ifnection, the law thatis settledit twenty-one years thereafter, plus periodthethecontingency devise violatesapossible gestation.ofstand,rule, be held void.”and mustit cannot
When we comesupra.Neely Brogden, tov. consider “Item Third”

will,of this it,we find that alone,standing21, 287,Law, p.Ruling Case Vol. undoubtedly attempts to perpetuity.create a9, followingthe definition ofpar. gives By express terms,its subjectsit the trustvery cogent here:which isperpetuities, properties to limitations maywhich with-
**“* per­is that aAnother definition draw them from trade and commerce forpropertywhich takesis- limitationpetuity a longer perioda of time than that allowedcommerce forout of trade andsubject to it by the againstrule perpetuities. In thislife or livesof time than aperiodloiigera connection, it will be noted that this itemthereafter,yearstwenty-onebeing andin provides, effect,in for the continuation ofgestation.necessary period ofthewhenand againstthe trust partitionand during the life?}: ■■ of the last surviving legatee, twenty-and

yearsone thereafter. If the withdrawalthatConstitution declaresOur
from trade and stoppedcommerce there, allcontrary geniusthe of aare toperpetuities

well,Wouldbe but such is not the effect ofbe allowed.shall neverandgovernmentfree
this item. It then expressly provides thatexpressesprovision oneconstitutionalThis
the estate maytrust be together,held andprinciplesbasic of ourandcardinaltheof
partition postponed,thus by a majority voteaIt not mere rulegovernment. isofsystem

theof heirs who are twenty-oneoverthatgoes further thanItconstruction.of
years ageof at the time ofof such vote.peremptory commandaconstitutesand

providesrelentlessly item then for an extension ofthat must be Thislawconstitutional
There isIn-spite this, extension. noof we think limitation onthat anenforced.

extensions, theyand under the willany ambiguity in provi­the thesethere is“where
Itmay go on forever. must follow thatcreating orinstrument transfer­of ansions

of this willproperty, Third” constitutes itsestate in the “Itemorring an interest
perpetuity.apropertiesconstruction as trustto suchwill inclinecourts
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purposewillprovisions partof this andthe intentWhen various on the of the tes-
as a isread tatortouching givethe trust estate are demonstrated propertiesto the
“itemwhole, conjunction Brooker,with described in the itemread in Aliceand to and

supra, regardlesscon- thatthey lead to the inevitable of finallywho shall take thethird/’
purpose the balance of connection,that of theclusion the dominant estate. In this

itfor an will bewas a trust estate noted verytestator create that the will in theto
first item singlesof He thelengthindefinite time. uses out this givessister and

“care,”words, her in“management,” simple propertiesand fee“care the not included
anyinmanagement,” prescribes bequest.He otherand “trustee.” No reason can be

assignedthe of who are to hold and man- that wouldduties those lead to the conclusion
providesage for that the bequestthat are trust duties. He testator wanted such to

iftitle, except fail thevesting byof real theho the others hand,failed. On the other
thinkimplication we willwhich must from the fact this affirmativelyarise demonstrates

contraryprovides persons are athat he a class of who intention. If it cannot be held
thatright partition bequesttake when of this spiteto the accrues. stands in of the fact

may portionspartitionHe then fixes time for which that the other fall,a of this will it
verybe deferred under the terms theof would be impossiblealmost findto a case

prescribedbeyond bywill the time the rule where bequestone can stand where another
connection,against perpetuities. In this un- falls. cite,Defendants in error among oth-

very will,der the terms of the or ers,division the case of Anderson v. (Tex.Menefee
partition manage- Civ.App.is deferred until after the writ refused) 174 S.W. 904. We
ment the estateof trust is terminated. nohave fault to find opinionwith the in that

case, but to our minds veryits factsopinion mate-lengthen bynotWe shall this dis-
rially differ from the facts in this case.provisions. Incussing in detail its various trust
the Anderson putCase the will manage-thepurpose.Such would serve haveno We
ment of all of propertytestator’s inin theopinion.set the instrument out in full this
hands of trustees for the benefit of thespeaks sayIt for wife.itself. It is sufficient to

herAt death the son of testatorevery pertinent took-one-provision relatingthat to
fourth of such estate simple.in fee Thefollowingthe estatetrust “item third” clear-
will then dispositionmade of thely othercorrectlythat wedemonstrates have in-
three-fourths ofconnection, providesuch estateterpreted In tothat item. this we for

daughterstestator’sparticularly “fourth,” and theircall heirs inattention to suchitems a
way as perpetuity.to create a“sixth,” “seventh,” course,“eighth,” “ninth,” and Of
it was held that the“tenth.” valid and por-invalid

oftions such a will could not separated,beto “item first”We now revert because to do so injusticewould work anof itemthis will. This is an unconditional and violate the generaltestator’s scheme.propertyofand absolute devise the therein In the case at bar propertythe given Alicesister,tomentioned testator’s Alice Brook-­
Brooker was not included in estate,the trustapplied case, generaler. As this it isto a
and the will manifests a desire parton theprovisionswhere some of therule that of

giveof the totestator it her regardlessto ofinvalid,a will are valid and some the valid
any other event.theyprovisions will be allowed to stand if

separated judgmentscan be from the invalid Thewithout of the Court of Ap-Civil
pealsthedoing violence to intention of tes­ andthe of the district court are both set

tator, pur­ aside,interfering general judgmentor with the and is here entered remand-
cause,115,pose p. par.the 69 ingof will. this1159. to the district court withC.J.

this isWe think when item considered judgmentinstructions to enter effectuating
alone, will, holdingsand with the balance of the a opinion.the of this




