Salinas, 15 Tex. 495; Randall v. Snyder,
64 Tex. 350; Morrison v. Cloud (Tex.Civ.
App.) 13 S.W.(2d) 735; Newman v. El
Paso (Tex.Civ.App.) 77 S.W.(2d) 721,
Compton v. Rahl (Tex.Civ.App.) 94 S.W.
(2d) 194; Rev.St.1925, art. 7391; 5 Corpus
Juris, 1320.

Hebert and the Chaisons had no title to
the land or the oil produced from said land,
and under the judgment entered in the Weed
Case the pipe line and purchasing companies
had no right to pay them the value of the
oil produced from that part of lots Nos. 3,
5, and 6 in the right of way. In Randall
v. Snyder, 64 Tex. 350, it is said:

“One who buys from a party to an ac-
tion during its pendency * * * is a
purchaser pendente lite, and a judgment ul-
timately rendered will not only affect him
with notice of the adverse claim, but will
bind him as will it a party to the record.”
This rule applies to both real and personal
property. Socuthern Rock Island Plow Co.
v. Pitluk, 26 Tex.Civ.App. 327, 63 S.W.
354, 356; Citizens’ State Bank v. Alexander
(Tex.Civ.App.) 274 S'W. 184.

The title to the railroad right of
way embraced within the 52 acres described
in the partition deed aforesaid, and to the
minerals thereunder, was conclusively
settled in the judgment of this court in the
Weed Case. That judgment constitutes a
bar and an estoppel to the purported claims
alleged by respondents in the two causes
above described. To permit the respondents
to prosecute the two suits mentioned would
give them the privilege of relitigating is-
stes previously decided by this court, and
upon which a final judgment has been en-
tered. Furthermore, it would permit them
to contend for oil, or its value, when it has
been definitely decided that they had no
title to the land or to the minerals thereun-
der; and the prosecution of such suits would
interfere with and obstruct the operation
and execution of the judgment of this court
in the Weed Case. As applied to a case
where the issues are settled by judgment, the
rule has been clearly stated in the case of
Houston Qil Co. of Texas et al. v. Village
Mills Co. et al.,, 123 Tex. 253, 71 S.W.(2d)
1087, 1089, in the following language:
‘“Where rights are established by a judgment
of this court, the court has undoubted power
to secure, by any proper writ necessary to
the end, the enjoyment of the rights so estab-
lished. Where a suit is brought in an in-
ferior court, by any of the parties or privies
to such judgment, against those in favor of

whom the judgment was rendered, or their
privies, and the suit directly involves the
relitigation of rights established by the judg-
ment, and is of such nature that, if success-
fully prosecuted, will result in a judgment
which will purport the divesting of those
rights, the prosecution of such suit will be
prohibited as being an interference with the
enforcement of the judgment of this court.”
See, also, Yount-Lee Oil Co. v. Federal
Crude Oil Co. (Tex.Civ.App.) 92 S.W.(24d)
493,

It clearly appearing that causes
Nos. 45734 and 47653, above described, con-
stitute attempts on the part of the plaintiffs
therein to relitigate the same issues that
have been already litigated by the same par-
ties and their privies, and which have been
decided by this court, and that such suits
would interfere with the enforcement of
the judgment of this court in the Weed Case,
it is, therefore, ordered that the respond-
ents be, and they are hereby, prohibited and
enjoined from further prosecuting such

suits.

BROOKER et al. v. BROOKER ot al.
No. 6870.

Supreme Court of Texas.
June 2, 1937,




Slay & Simon and Thorpe Andrews, all
of Fort Worth, and Black & Graves and
Ocie Speer, all of Austin, for plaintiffs in
error.

Thos. B. Greenwood, Dan Moody, and
. B. Robertson, all of Austin, Chester B.
Collins, Gillis A. Johnson, Warren Scar-
borough, and Cantey, Hanger & McMahon,
all of Fort Worth, and Baker, Botts, An-
drews & Wharton, of Houston, for defend-
ants in error. '

—y

CRITZ, Justice.

This is a probate proceeding. J. N.
Brooker, the testator, died on June 9, 1932,
in Tarraat county, Tex., leaving a will,
which was duly probated without contest

in the probate court of Tarrant county on
September 16, 1932. After the will had

- been admitted to probate, and in due time,
the present suit was filed by W. T. Brooker
et al., defendants in error here, against J.
N. Brooker et al, plaintiffs in error here,
in the probate court of Tarrant county pur—
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suant to article 3433, R.C.S. of Texas 1925,
as an action to annul and suspend the provi-
sions of the above will. On final trial in
the county court a judgment was entered
for J. N. Brooker et al. refusing to annul
any of the provisions of such will. W. T.
Brooker et al. appealed to the district court
of Tarrant county, Tex., where, on final
trial, judgment was again entered sustain-
ing the will in all of its provisions. W. T.
Brooker et al. duly appealed to the Court
of Civil Appeals at Fort Worth, where, on
final hearing, judgment was entered revers-
ing the judgment of the district court and
remanding the cause to that court with in-
structions to enter judgment annulling and
suspending the entire will. The case is
pénding in this court on writ of error grant-
ed on application of J. N. Brooker et al.

Before proceeding further, we deem it
advisable to quote the will here attacked.
It is as follows:

“State of Texas, County of Tarrant
“Know All Men By These Presents:

“That I,’J. N. Brooker of the County of
Tarrant and State of Texas, being of sound
and disposing mind and memory and in the
enjoyment of good health, and desiring at
this time to make provision for the manage~
ment and disposal of whatever estate I may
die possessed of, at the time of my death,
do make, declare and publish this as my last
will and testament. Hereby revoking all
other wills, if any heretofore made by me.

“Ttem First: I will, devise and bequeathe
to my sister Alice Brooker, the property in
which I live and occupy as my home and any
quantity of land that may be considered a
part of said home up to Two Hundred and
Twenty-Five (225) acres must be included
and conveyed in this will as my home and all
improvements and livestock thereon and all
household and kitchen furniture in or about
said home.

“Ttem Second: I have conveyed, or shall
hereafter convey or may at any time convey
Real Estate by deed to take effect after my
death to my sister, Alice Brooker. And
also to my niece Tina Brooker. Said deeds
are to become in full force and effect im-
mediately after my death. And possession
of such property by them to take effect at
that time. And any and all such property
50 decded is to belong to Alice Brooker, or
Tina Brooker as specified in such deeds.
And such property is not to be recognized
as my property at my death, nor to be in-
cluded in the management or division of my
estate.

“Item Third: I will and direct that all
the remainder of my estate, real, personaly
or mixed of which I may die seized and
possessed or entitled to; (Except as men-
tioned in items one and two of this will)
Shall be held together and not partitioned
during the life of my last surviving legatee,
and twenty-one (21) years thereafter. But
if my heirs should wish to hold my Estate
together for longer period, if they continue
the management herein provided; then it
is my wish and desire that they should have
the right to do so, by a majority vote of my
legal heirs that are over Twenty-One (21)
years of age, at the time of such vote. And
if they legally can, and do take such vote;
the such vote must be taken on or about
the end of the Twenty-One (21) years men-
tioned for division, or near the end of any
legal extended time for closing the manage-
ment and division of this will. I further
direct that said remainder of my Estate shall
be held, managed and controlled by five
Trustees hereinafter named by me.

“Item Fourth: I will and direct that said
five trustees shall at all times have as many
as three of the legatees of this will in its
membership, and if at any time there shall
not be living as many as three of said lega-
tees qualified for such membership, then
the -number shall be made up out of such
suitable heirs of said legatees as may be
of age and qualification necessary 'to per-
form the duties of said Trusteeship. My
intention and purpose is that there shall
always be among said Trustees at least
three of my legatees or heirs designated in
this will, or the descendants of those heirs
who are of sufficient age and qualification
to take the place of those who may cease
to be Trustees. A General Manager shall
be selected from among said Trustees; and
the fees of each of said Trustees and also
the compensation of the Manager shall be
fixed and controlled by a full vote of all said
Trustees, and it is hereby provided that said
fee shall not exceed the general average
prices paid for such work in the State of
Texas; and every such account of any
Trustee shall before payment be approved
by at least four of the Trustees and paid
on the check of the General Manager. The
General Manager shall be paid a salary by
the month. The other Trustees shall be paid
only for the time necessarily in the perform-
ance of the service and duties required of
them by reason of their said Trusteeship.
Any Trustee or the Manager may be chang-
ed by a vote of four of the Trustees, or by
a full vote of all of said Trustees, and said




-

250 |

vacancy so created by said change may be
filled by the election of another Trustee or
Manager, or both, by a vote of four of said

_ members, or by a full vote of all said Trus-

tees; and any vacancy by reason of the
death; removal or resignation, inability or
refusal of any of said Trustees to act may
be filled in the same manner.

“Ttem Fifth: No Trustee shall be allowed
to vote by proxy. But his vote may be
given by the other Trustees, or any one of
them, by written authority executed by him
and attested by an Officer having an Official
seal of office, and duly Certified by such
Officer. And any such written authority, so
executed and Certified to by any Trustee,
may be cancelled at any time by the Trustee
executing it, or by a vote of any four of the
Trustees, such authority can only be used
for a period of one year from its date.

“Ttem Sixth: Said Trustees shall have
full power to Manage and control said Es-
tate to the best of their ability and for the
best interests of the beneficiaries of this
will, as herein outlined; but if they sell
any Real Estate; (Except such real estate
as is taken for debt or through foreclosure)
they shall reinvest the values obtained there-
from in other Real Estate. They shall not
make loan, create or accept notes unless
said paper is secured and protected by valid
lien on real estate, Bank stock or Bonds to
the full value of the amount secured. But
other valuable kinds of security may be
taken as additional security to said real es-
tate securities. Said Trustees may buy not
to exceed Ten Thousand ($10,000.00) Dol-
lars worth of Bank Stock in any solvent
prosperous Bank of good standing, and they
may also buy and sell livestock to be used
only on real estate that is owned and oper-
ated by and for my Estate. They may also
buy any kind of real estate, excepting coal
or oil lands or any other kind of mining
property, unless said mineral property is
purchased at its cash value on a conserva-
tive valuation for farming .or ranch pur-
poses alone. A vote of three of said Trus-
tees, may loan an amount not to exceed
$15,000.00 of funds on hand. But a vote
of at least Four shall be necessary to make
any larger loans or for the purchase of any
kind of property, or securities real or per-
sonal over Fifteen Thousand ($15,000.00) &
No/100 Dollars. But three Trustees may
sign lease contracts, improvement Con-~
tracts, transfers and releases. Three Trus-
tees shall also have a right to cancel, forfeit
and mature any leases, contracts or notes

where necessary to do so. No loans shall
be made on any kind of security except real
estate, Bank Stocks or Bonds, except as
above mentioned and the property upon
which any such loan or loans may be made
shall be valued not to exceed 65% of its
cash value according to conservative valua-
tion, unless other wvaluable kinds of colla-
teral are taken as additional security on
said notes. No loans shall be made on oil
lands, or gas lands, or coal lands, or any
class of mining property or mining lands,
except at a cash valuation on said lands es-
timated for farming or ranch purposes only.
Nor shall any loan, or loans be made on
lands near by or adjoining a City or town
unless taken at low farm or ranch valua-
tions, and no loan, or loans shall be made
on any real estate in any town or city of
less than 5,000 inhabitants.

“Item Seventh: I will and direct that the
net income of my said Estate after paying
all expenses of the care and management
thereof, shall be divided by my said Trus-
tees  every six months among my legatees
in the proportions as follows to-wit: One-
Sixth (1) of said net income shall be paid
to my Brother, John Brooker; One-Sixth
(%) shall be paid to my Niece, Tina Brook-
er, she being the Daughter of my Brother,
W. T. Brooker by his First wife; One-
Sixth (%) each to my four Sisters, Mrs.
Lizzie Reid, Mrs. Laura Morris, Mrs. An-
nie C. Weatherby and Miss Alice Brooker.,
and said net income of my said estate shall
be partitioned and paid over to said above
named legatees in the proportions above
stated at the end of every six months dur-
ing the entire time before the final division
of this said Estate as above provided. The
principal of my said property is to be kept
invested as nearly as possible and managed
by said Trustees as above outlined for the
full term of this will. Until the property,
and securities is all divided and alloted to
the heirs as herein mentioned and provided
for. All of the children of my Brother,
W. H. Brooker and his wife Julia Brooker,
both deceased and all of their heirs; also
my Brother W. T. Brooker and his wife,
Emma Brooker and all of the children of
my Brother W. T. Brooker by his Second
wife, Emma Brooker are herein and hereby
disinherited by me, that it is not my inten-
tion to will or bequeathe to or convey in this
will to either of my said Brothers W. H.
Brooker and W. T. Brooker, their wives or
their heirs, (Except to Tina Brooker,
daughter of W. T. Brooker by his First
wife.)
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“Ttem Eighth: I will and direct that im- Nor shall any of my legatees or their Child .

mediately after the expiration of the Twen-
ty-one (21) years above mentioned, or any
legallv extended time thereafter, I direct
that my Trustees shall partition among my
legatees hereinabove mentioned all the
property belonging to my said Estate in the
hands of said Trustees., real and personal
among my said Six legatees hereinafter
mentioned in the proportions as stated in
ITEM SEVEN of this will; That is, they
shall divide said Estate among said Six lega-
tees in the proportions as directed for the
division of the net income of may said Estate
as set forth in said item seven of this will.

“Item Ninth: I will and direct that in
case of the death of any of my said lega-
tees hereinabove named before or after my
death, and before said property shall have
been partitioned in accordance with the
terms of this will; Then -I direct that the
bequest herein made to such deceased lega-
tee or legatees shall go to his or her children
to be divided equally among such children, or
their descendants, and in_case of the death
of any of my said legatees herein named
before the expiration of this will as herein-
above provided; I direct that my Trustees
shall take charge of, manage and dispose of
such interest of the child or children of my
deceased legatee as is provided for herein
for my legatees. Provided that said Trus-
tees shall only pay over to a minor such sum
out of the income belonging to such minor
as they shall deem necessary for the actual
support and education of such minor, and
may invest the remainder of such income
for the benefit of such minor. But this
Estate nor said Trustees shall not be liable
for any loss through such investment. Pro-
vided that if any of my legatees shall die
before the final distribution of my Estate,
by my Trustees, without, by their own per-
sonal increase, leaving a child or children,
then I direct that the entire share devised
to such deceased legatee or legatees shall
revert to my Estate and become a part there-
of.

“Ttem Tenth: I will and direct that none
of my legatees herein named, or any of their
heirs, shall have any right to sell, convey or
dispose of in any manner, pledge or encum-
ber any of the Real Estate or Bank Stock
or other Stocks and Bonds, or securities of
any other class of kind whatsoever (or the
income from the same) that is hereby be-
queathed to them, or any of them, before the
same shall be actually delivered to them.

or Children be authorized or have the right
to dispose of or encumber any Real Estate,
Bank Stock or any other securities whatso-
ever mentioned herein and devised to them
by this will, (excepting the income from
same during their natural lives, except they
may exchange, trade or donate property or
securities to or with each other. This pro-
vision in item Ten (10) is not to prevent
any legatees or heirs while acting as Trus-
tees, or manager from handling or disposing
of securities or property as is set out and
provided for in Item Six (6) of this will.

“Ttem Eleventh: I hereby direct thaf the
General Manager hereinafter to be named
shall keep a accurate and true account of
all transactions made in and about the Man-
agement and control of said Estate, and
shall make a trial balance at the end of each
and every six months showing the condition
of said accounts and transactions therein
kept. Said General Manager shall furnish
a copy of said trial balance to each of the
said Trustees and the Six mentioned lega-
tees of this will, and in case of their death
to furnish the same to such heir of said de-
ceased legatee as the Trustees select, this
instruction must be observed and complied
with during the entire management of my
said Estate by said Trustees.

“Ttem Twelfth: I will and direct that the
General Manager of my Estate shall keep
or have kept at his or her own expense a
full set of books and accounts showing all
transactions connected with said Estate,
and transactions arising therefrom and in-
cident thereto; which said books shall be
kept open and subject to inspection by any
of my said Trustees or legatees of this my
will. And my said Trustees shall have all
of said Books audited or examined by an
expert bookkeeper at least once each year,
and the report of such bookkeeper shall be
furnished to said Trustees and a copy of the
same furnished to each of the legatees or
heirs hereinabove mentioned.

“Ttem Thirteenth: I will and direct that
said Trustees shall deposit all funds coming
into their hands from my said estate, or
belonging to my said estate, in a solvent
National Bank of good standing, subject
to check as herein provided.

* “Ttem Fourteenth: I will and direct that
all moneys over One Thousand ($1,000.00)
Dollars which it may be necessary for the
General Manager to pay out shall be by
checks signed by the Manager and approved
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by at least two other Trustees. Debts un-
der $1000.00 may be paid by the Manager
and an accurate account kept until books
are audited. .

“Ttem Fifteenth: I will and direct that
my said Trustees shall not be required to
give any Bond or Security as such. And
I further specially direct that no other ac-
tion shall be had in the County Court in
relation to the settlement, Management and
disposition of my Estate than the Probating
and Recording of my will and the return
of an Inventory, Appraisement and list of
claims of my Estate.

“Ttem Sixteenth: I will and direct that
my said Trustees shall pay off at the time
of maturity any and all valid and just claims
existing against me at the time of my death.
I further direct that my said Trustees shall
neither borrow any money as such Trus-
tees as a charge against my Estate, and shall
neither contract any debt, or debts against
the same either in purchase of property or
otherwise. (Excepting for repairs or im-
provements or expenses approved by Trus-
tees, or as mentioned in ITEM SIX (6) of
this will. They shall invest all moneys
coming into their hands belonging to my
Estate, except the income from the same,
in real estate or bank stock or loans and
Bonds, as hereinbefore directed, but shall
not be authorized to contract any debt in
such purchase or purchases.

“Item Seventeenth: I hereby appoint my
Niece Tina Brooker and my Brother John
Brooker, and my Sister Alice Brooker, and

"my friend Ben H. Martin of Fort Worth,

Tarrant County, Texas, and my Nephew
Omar C. Weatherby, Trustees of this my
will, conferring upon them the duties and
powers contained and defined in this will;
and I appoint my said Niece, Tina Brooker
as General Manager of my said Estate with
the powers and duties hereinbefore in this
will granted to such General Manager.
Bond for Manager or Trustees may be de-
mand by a Vote of Four Trustees.

“In Testimony whereof, I hereto sign my
name in the presence of the witnesses whose
names are hereto signed as witnesses at my
request, and both of whom are above the
age of-fourteen (14) years and who sign
their names hereto as such witnesses in my
presence and in the presence of each other,
this the 15th day of January A. D. 1930.

“T. N. Brooker

“We hereto sign our names as witnesses
to the foregoing instruments at the request
of the testator J. N. Brooker, and in his

presence and in the presence of each other,

on the date above mentioned.
. “B. W. James

“John Tarlton.”

We deem it at this point advisable to re-
fer to two deeds, as follows:

(a) Deed from J. N. Brooker to Alice
Brooker, dated August 18, 1926, filed for
record June 15, 1932, and recorded in the
deed records of Tarrant county, Tex. This
deed recites that for a cash consideration
of $10, and the further consideration of love
and affection, J. N. Brooker grants, gives,
and conveys to Alice Brooker for the term
of her natural life and to her child or chil-
dren, if she has a child of her own living
at the time of her death, certain lots or
parcels of land situated in the city of Fort
Worth, Tarrant county, Tex. It is unnec-
essary to describe the land, and, under the
view we take of this case in its present form,
it is unnecessary to-detail the other provi-
sions of the deed.

(b) Deed from J. N. Brooker to Tina
Brooker, dated August 6, 1927, filed for
record June 15, 1932, and recorded in the
deed records of Tarrant county, Tex. This
deed recites a cash consideration of $10,
love, and affection, and grants, gives, and
conveys unto Tina Brooker for her natural
life, and to her child or children, if she
has a child of her own living at the time
of her death, certain-lots or parcels of land
in the city of Fort Worth, Tarrant county,
Tex. Under the view we take of this case
in its present form, it is unnecessary to de-
tail the further provisions of this deed, or
to describe the land included therein.

It appears that J. N. Brooker, the testa-
tor in the above-quoted will and the grantor
in the two above-described deeds, died on
June 9, 1932, in Tarrant county, Tex. It
thus appears that the above two deeds, ac-
cording to their dates, were executed prior
to the execution of the above will. It also
appears that such deeds were filed for rec-
ord after J. N. Brooker’s death. Also, we
gather from the record that the above deeds
have never been probated, or attempted to
be probated, as parts of the J. N. Brooker
will,

W. T. Brooker et al., who are legal heirs
of the testator in the above will, and who,
in law, will share in the estate if the will
is illegal, have contested the same on two
main grounds, (a) on the ground that the
will attempts to create a perpetuity and is
therefore void, and (b) on the ground that
the will is unintelligible and is therefore




void. We have reached the conclusion that
the trust features of the will are in viola-
tion of the rule against perpetuities. It will
therefore not be necessary for us to discuss
the other question.

We are of the opinion that “item first” of
this will constitutes a valid bequest of .the
properties therein mentioned to Alice Brook-
er. We shall later in this opinion further
discuss this matter.

It will be noted that “item second” of the
above will states that the testator has “con-
veyed, or shall hereafter convey or may at
any time convey” by deed real estate to
Alice and Tina Brooker. This item ex-
pressly takes any property so conveyed out
of the will. In this regard “item second” by
very clear language demonstrates an intent
that all properties already deeded, or to be
deeded, to Alice and Tina Brooker shall
pass by deed and not under the will. In
this connection, we call attention to the fact
that the will expressly says: “And any and
all such property so deeded is to belong to
Alice Brooker, or Tina Brooker as specified
in such Deeds. And such property is not to
be recognized a’s my property at my death,
nor be included in the management or divi-
sion of my estate.” From the above, it ap-
pers that we hold that “item second” of this
will, if it could be given any effect at all,
which we hold it cannot, would only operate
to take the properties therein referred to out
from under the will, and let them pass by
deeds.

Still discussing “item second,” we
are of the opinion that it is utterly void. It
seems to be the rule in some jurisdictions,
and not in others, that a will may incorpo-
rate within itself another written document,
if such document is in existence at the time
the will is executed and is identified by clear
and satisfactory proof as the document re-
ferred to in the will. 68 C.J. p.- 640, par.
268. We know of no authority that holds
that an instrument not in existence at the
time the will is executed can be incorporated
therein by reference.
we have no evidence that the testator left
any deed or deeds to Alice or Tina Brooker
executed after the execution of the will. It
appears that the two deeds above mentioned
were -found among testator’s effects after
his death. They bear date prior to the date
of the will. In our opinion, such a record
is utterly insufficient to incorporate these
deeds into the will by reference. The deeds
.are not described in any manner in the will,
and neither are the properties included

. 4
In this connection,
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therein, So far as we know, testator could
have executed other deeds to Alice and Tina
Brooker and destroyed them before death.
At least this could have happened. If decds
can be incorporated into a will in this way,
a person could execute any number of deeds,
store them among his papers, and then
simply make a will saying his property shall
pass as per deeds already executed. He
could then destroy one or more of the deeds,
and thereby alter the entire meaning of the
will, and no one would be the wiser. Clear-
ly, to uphold such a procedure would be to
set a very unwise and dangerous precedent.
In the same manner a testator could refer
in general language to any other class of
documents as already executed by him, make
such documents parts of his will by refer-
ence, and then destroy them, and no one
would be the wiser. We think that even
if it should be held that documents in exist-
ence at the time a will is executed can be in-
corporated therein by reference, a question
we do not decide, still we think that each
particular document should be identified by
the will so as to leave the intention of the
testator in regard thereto reasonably free
from doubt.

We do not attempt to pass on the
effect or validity of the above deeds as such.
This being a probate proceeding, we here
have no jurisdiction to do that. We simply
hold that such deeds are not parts of the
will.

Beginning with “item third” of the
will, it is evident that if it can be given any
interpretation at all, it must be interpreted
as attempting to create a trust estate. It is
true that such will, regarding the properties
attempted to be left in trust, contains no
express language vesting any character of
title, legal or real, in any person or class of
persons. In spite of this, by the use of the
term “trustees” and the necessary implica-
tion arising from the authority attempted
to be conferred, and the duties attempted
to be imposed, we are compelled to the con-
clusion that the testator intended that the
legal title to the trust estate should vest im-
mediately upon his death in the trustees ap-
pointed to control and manage it. Munger
v. Munger (Tex.Civ.App., writ refused) 2908
.S.W. 470. Also, from the will as a whole,
and the aims sought to be accomplished, we
are compelled to the conclusion that the
will leaves the real title to the corpus of
the trust estate in suspension until the time
provided for its final partition and dis-
tribution; when it will pass and vest in the
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class of persons provided thereby. Unless
this will regarding the trust estate can be
given the above construction, it would have
to fail utterly for want of provisions vesting
any character of title, legal or real, in any
person or class of persons.

Construed as above, we are further com-
pelled to the conclusion that this will, as
regards the trust estate, attempts to create
a perpetuity in violation and contravention
of section 26 of article 1 of our State Con-
stitution. Such constitutional provision is
a part of the “Bill of Rights” as contained
in our State Constitution, and, so far as ap-
plicable here, reads as follows: “Perpetui-
ties * * * are contrary to the genius of
a free government, and shall never be al-
lowed.”

According to our authorities, and
also according to the authorities generally,
the rule against perpetuities, as contained
in the above constitutional provision, is that

- no interest within its scope is good unless it
must vest, if at all, not later than twenty-
one years after some life in being at the time
of the creation of the interest, and in some
instances the period of gestation will be
added. Clarke v. Clarke, 121 Tex. 165, 46
SW.(2d) 658; Neely v. Brogden (Tex.
Com.App.) 239 S.W. 192, 193. 1In this con-
nection, it is the settled law that “if by any
possible contingency a devise violates the
rule, it cannot stand, and must be held void.”
Neely v. Brogden, supra.

Il Ruling Case Law, Vol. 21, p. 287,
par. 9, gives the followmg deﬁmtlon of
perpetuities, which is very cogent here:
“k & % Another definition is that a per-
petuity is-a limitation which takes property
subject to it out of trade and commerce for
a lohger period of time than a life or lives
in being and twenty-one years thereaiter,

and when necessary the period of gestation.
* k k¥

Our Constitution declares that
perpetuities are contrary to the genius of a
free government and shall never be allowed.
This constitutional provision expresses one
of the cardinal and basic principles of our
system of government. Itis not a mere rule
of construction. It goes further than that
and constitutes a peremptory command of
constitutional law that must be relentlessly
enforced, In-spite of this, we think that
“where there is any ambiguity in the provi-
sions of an instrument creating or transfer-
ring an interest or estate in property, the
courts will incline to such construction as

makes it consistent with the rule, under the
doctrine that a construction should be
favored which gives effect to intention rath-
er than one which defeats it. But if the
meaning is clear, it must be adopted cven
if the rule renders the gift so construed il-
legal, and a forced or unnatural construc-
tion may not be made in order to avoid the
application of the rule.” 48 C.J. p. 997 et
seq. and notes.

Il When the trust provisions of this
will are construed as vesting the legal title
to the properties included in the trust estate
in trustees immediately on testator’s death,
and leaving the real title in suspension to
pass only to the class of persons entitled to
receive it under the will at the time of parti-
tion, as above interpreted by us, there is no
escape from the conclusion that such trust
provisions attempt to create a perpetuity.
In other words, there is no escape from the
conclusion that the trust provisions of this
will create an equitable or real title that is
left in suspension in such & way that it may
not vest until the time provided by the rule
against perpetuities has expired. Further-
more, there is no escape from the conclusion
that the real title to the trust estate may
be taken out of trade and commerce for a
longer period of time than the life or lives
in being at the time of testator’s death, and
twenty-one years thereafter, plus the period
of gestation.

When we come to consider “Ttem Third”
of this will, we find that it, standing alone,
undoubtedly attempts to create a perpetuity.
By its express terms, it subjects the trust
properties to limitations which may with-
draw them from trade and commerce for
a longer period of time than that allowed
by the rule against perpetuities. In this
connection, it will be noted that this item
provides, in effect, for the continuation of
the trust and against partition during the life
of the last surviving legatee, and twenty-
one years thereafter. If the withdrawal
from trade and commerce stopped there, all
would be well, but such is not the effect of
this item. It then expressly provides that
the trust estate may be held together, and
partition thus postponed, by a majority vote
of the heirs who are over twenty-one
years of age at the time of such vote.
This item then provides for an extension of
an extension. There is no limitation on
these extensions, and under the will they
may go on forever. It must follow that
“Ttem Third” of this will constitutes its
trust properties a perpetuity.




When the various provisions of this will
touching the trust estate are read as a
whole, and read in conjunction with “item
third,” supra, they lead to the inevitable con-
clusion that the dominant purpose of the
testator was to create a trust estate for an
indefinite length of time. He uses the
words, “management,” ‘“care,” “care and
management,” and “trustee.” He prescribes
the duties of those who are to hold and man-
age that are trust duties. He provides for
1o vesting of the real title, except by the
implication which must arise from the fact
that he provides a class of persons who are
to take when the right of partition accrues.
He then fixes a time for partition which may
be deferred under the very terms of the
will beyond the time prescribed by the rule
against perpetuities. In this connection, un-
der the very terms of the will, division or
partition is deferred until after the manage-
ment of the trust estate is terminated.

We shall not lengthen this opinion by dis-
cussing in detail its various trust provisions.
Such would serve no purpose. We have
set the instrument out in full in this opinion.
It speaks for itself. It is sufficient to say
that every pertinent provision relating to
the trust estate following “item third” clear-
ly demonstrates that we have correctly in-
terpreted that item. In this connection, we
particularly call attention to items “fourth,”
“sixth,” “seventh,” “eighth,” “ninth,” and
“tenth.”

We now revert to “item first”
of this will. This item is an unconditional
and absolute devise of the property therein
mentioned to testator’s sister, Alice Brook-
er. As applied to this case, it is a general
rule that where some of the provisions of
a will are valid and some invalid, the valid
provisions will be allowed to stand if they
can be separated from the invalid without
doing violence to the intention of the tes-
tator, or interfering with the general pur-
pose of the will. 69 C.J. p. 115, par. 1159,
We think when this item is considered
alone, and with the balance of the will, a
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purpose and intent on the part of the tes-
tator is demonstrated to give the properties
described in the item to Alice Brooker, and
that regardless of who shall finally take the
balance of the estate. In this connection,
it will be noted that the will in the very
first item singles out this sister and gives
her in fee simple the properties not included
in any other bequest. No reason can be
assigned that would lead to the conclusion
that the testator wanted such bequest to
fail if the others failed. On the other hand,
we think this will affirmatively demonstrates
a contrary intention. If it cannot be held
that this bequest stands in spite of the fact
that the other portions of this will fall, it
would be almost impossible to find a case
where one bequest can stand where another
falls. Defendants in error cite, among oth-
ers, the case of Anderson v. Menefee (Tex.
Civ.App. writ refused) 174 S.W. 904. We
have no fault to find with the opinion in that
case, but to our minds its facts very mate-
rially differ from the facts in this case. In
the Anderson Case the will put the manage-
ment of all of testator’s property in the
hands of trustees for the benefit of the wife.
At her death the son of testator took: one-
fourth of such estate in fee simple. The
will then made disposition of the other
three-fourths of such estate to provide for
testator’s daughters and their heirs in such a
way as to create a perpetuity. Of course,
it was held that the valid and invalid por-
tions of such a will could not be separated,
because to do so would work an injustice
and violate the testator’s general scheme. '
In the case at bar the property given Alice
Brooker was not included in the trust estate,
and the will manifests a desire on the part
of the testator to give it to her regardless of
any other event.

The judgments of the Court of Civil Ap-
peals and of the district court are both set
aside, and judgment is here entered remand-
ing this cause to the district court with
instructions to enter judgment effectuating
the holdings of this opinion.






