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take any reasoning to show that it would be
error for a district attorney to state as facts
before a jury such matters as he could not
and would not be permitted to introduce as
evidence. This court has been a little cau-
tious about reversing cases on arguments, but
the court has not considered it right to af-
firm cases in the face of such arguments and
statements as detailed in this bill of excep-
tions. If the prosecution will continue to
transgress legal rules in trials of cases, it
will force this court to reverse judgments of
conviction. Accused parties are entitled to
fair trial.

The judgment is reversed, and the cause is
remanded.

RAMSEY, J., absent.

=

SMITH v. STATE.
(Court of Criminal Appeals of Texas. June 17,
1908. Rehearing Denied Oct. 21, 1908.)

1. STATUTES (§ 71*)—‘‘GENERAL LAWS.”
Under Const. art. 3, § 56, prohibiting local

or speclal laws as to certam enumerated mat
ters and in other cases where a general law can
be made applicable, a general law need not be
one general to the extent that it has a uniform
operation throughout the state, but simply that
in its nature and character it should apply
equally to all persons within the territoria] lim-
its describing 1t, and is one whose operation is
q];mI in its eﬁect on all persons or things on

ich the law is designed to operate at all.

[Bd. Note.—For other cases, see Statutes,
Cent. Dig. §§ 70-76; Dec. Dig. § 71.*

For other deﬁmtlons, see Words and Phrases,
vol. 4, pp. 3065-3071; vol. 8, pp. 7669, 7670.]

2. STATUTES (§ T7%)—*‘‘SPECIAL LaAws.”

A statute which relates to particular per-
sons or things of a class is special, and comes
within the Const. art. 3, § 56, prohibiting spe-
cial laws as to certain matters and in other
gs]ises where a general law can be made applica-

e.

[Ed. Note.—For other cases, see Statutes,
Cent. Dig. §§ 79-82, 95; Dec. Dig. § 77.*.

For other definitions, see Words and Phrases,
vol. 7, pp. 6577-6584; vol. 8, p. 7802.]

3. STATUTES (§ 85*)—LOCAL LAWS—'‘GENERAL

Acts 30th Leg. (Laws 1907, p. 269, c. 139)
grovxdmg for the drawing of Jurors in counties
aving a city or cities containing a population
aggregating 30,000 or more according to a cen-
sus, is a general law within the Const. art. 3,
§ 56, prohibiting the passage of any local or
specml law regulating the summoning of ju-
rors, though the act contains no clause author-
izing other cities to come within its provisions,
and though the act differs from the jury law
applicable to the rest of the state.
[Ed. Note.—For other mses. see Statutes,
Cent. Dig. § 94; Dec. Dig. § 85.*]

Davidson, P. J., dissenting.

Appeal from Criminal Distriet Court, Dal-
las County; W. W. Nelms, Judge.

Bob Smith was convicted of murder in the
first degree, and he appeals. Affirmed.

A, S. Baskett, for appellant. F. J. McCord,
Asst. Atty. Gen,, for the State.
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BROOKS, J. Appellant was convicted of
murder in the first degree, and his punish-
ment assessed at death.

There is no statement of facts in the rec-
ord. In the absence of statement of facts,
none of the bills of exception can be con-
sidered save and except bill of exceptions
No. 1. This bill presents the constitutionali-
ty of the law authorizing the organization
of juries by drawing their names from a
wheel, which law was passed by the Thir-
tieth Legislature (Laws 1907, p. 269, c. 139);
appellant insisting that said law is a local
or special law. However, in deference to the
fact that this question is presented to this
court for adjudication in various cases, we
will state what we deem all of the objections
to said law as urged in each of the cases in
passing upon the validity thereof in this case.

The following are the objections to the
constitutionality of said act:

“(1) Said act of the Thirtieth Legislature
under which same was drawn is unconstitu-
tional and void. The ground of said motion
in support of the unconstitutionality of said
law being, in substance, as follows:

“(2) That said act of the Legislature was
a special law, and violative of section 56,
art. 3, of the Constitution, which inhibits
the enactment of any local or special law
touching the summoning or impaneling of
grand and petit jurors.

“@8) That said law is unconstitutional, in
that the names of jurors for jury duty are
listed for a period of two years, and excludes
from jury duty all other qualified jurors
who may become of age or acquire the right
to serve upon the jury, and denies to the liti-
gant the right to select his triors from the
qualified jurors of the county, and further
exempts from jury duty in capital cases all
qualified jurors who have served as much as
four days within said two years provided
by said law.

“(4) That said law is further unconstitu-
tional, in that it is discriminatory, and made
applicable only to counties having cities ag-
gregating 20,000 in population according to
the census of 1900, and thereby limits and re-
stricts the operation of said law to counties
of a class, and excludes from the operation
of said law counties as a class that may
hereafter or now have cities aggregating
twenty thousand in population. Said law
limits its operation to said counties possess-
ing said qualifications named, and the census
of 1900 excludes all others and applies to
them a different law. * * *

“(5) Said law is further unconstitutional,
in that it repeals the existing jury law as
to such counties having cities aggregating
twenty thousand population under the census
of 1900, and otherwise leaves that law op-
erative in all other counties. That said par-
tial repeal is unconstitutional and void, and,
further, said law revives the repealed law

¢For other cases see same topic and section NUMBER in Dec. & Am, Digs. 1907 to date, & Reporter Indexes
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under the contingencies provided in said
act, and, further, under said act delegates to
the judge within said counties where said
law is operative the discriminatory power
under the conditions in said law named, to
suspend the act of the Thirtieth Legislature
and revive the old law as to such judge or
court, and said law is violative of section
b6, art. 3. of the Coustitution, and section 28
of the Bill of Rights.

“(6) That said act is not in accordance
with due process of the law of the land, and
is violative of section 19 of the Bill of Rights.

“(7) That said law is not equal and uni-
form, and is discriminatory, and is violative
of the Constitution of the United States In
section 1, art. 14, thereof.”

To support appellant’s contention under
the above grounds to quash the venire, he
cites us to section 56, art. 8, Const., which
provides: “The Legislature shall not, except
as otherwise provided in this Constitution,
pass any local or special law authorizing
‘the summoning or impaneling of grand or
petit juries.’” Section 56 of article 3 of the
Constitution of this state reads as follows:
“The Legislature shall not, except as other-
wise provided in this Constitution, pass any
loeal or special law, authorizing—First, the
creation, extension or impairing of liens;
regulating the affairs of counties, cities,
towns, wards or school districts,” ete., and
then, among other things, “summoning or im-
paneling grand or petit juries.” Various
other matters and things are. enumerated,
and the Legislature inhibited frome passing
any special or local law applicable to any of
said things. Then immediately follows this
clause: “And in all cases where a general
law can be made applicable, no local or spe-
cial law shall be enacted.” Then section 56,
art. 3, Const., reads as follows: *“No local or
special law shall be passed, unless notice of
the intention to apply therefor, shall have
been published in the locality where the mat-
ter or thing to be affected may be situated,
which notice shall state the substance of the
contemplated law, and shall be published at
least thirty days prior to the introduction
into.the Legislature of such bill and in the
manner to be provided by law. The evidence
of such notice having been published shall be
exhibited in the Legislature before such act
shall be passed.”

Under this last cited article of the Con-
stitution, various special laws have been
passed. It will be noticed from the terms
of the last cited section that the same to a
large extent defines what a local or special
law is, in that it stipulates that notice of
the intention to apply therefore shall have
been published in the locality where the
matter or thing to be affected may be situat-
ed. If one, therefore, proposes to legislate
on a matter or particular thing, then it is
under the terms of this section of the Con-
stitution a local or special law; but, if the
legislation applies equally to all persons
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within the territorial limits describing it, it
becomes a general, as contradistinguished
from & special, law. Cordova v. State, 6
Tex. App. 208; Davis v. State, 2 Tex., App.
430. In the case of Lastro v. State, 3 Tex.

App. 863, this court held that the stock law

of 1876 was not a local law because it ex-
empted many counties. Nor is an act chang-
ing and fixing the term of the district courts
a local law. See Cordova v. State, supra.
In the case of Cox v. State, 8 Tex. App. 255,
34 Am. Rep. 746, and others, the insistence
was made that an act prescribing the time
for holding the district court in the Twenty-
Second judicial district was unconstitutional
on the ground that same is a local law, and
not a general law. After quoting from the
case of Orr v. Rhine, in 45 Tex. 345, this
court then proceeds to discuss the question
in the following language: “Turning to the
Constitution, we find enumerated in the fifty-.
sixth section of article 3 the subjects upon
which the Legislature is restricted from
passing any local or special laws, and laws
changing the times of and terms for holding
courts are not mentioned amongst the sub-
Jects therein prohibited. If such laws are
at all embraced in that section, it can only
be under the general language of the last
paragraph, where it is declared that ‘in all
other cases where a general law can be made
applicable no local or special law shall be
enacted.’ Section 58, art. 3, provides for and
prescribes the rules to be observed and the
forms necessary to be followed in all cases
where local or special laws are desired and
their passage i8 expressly prohibited, unless
these forms are pursued. We take it that this
latter section (56) relates more especially to
that class of legislation which seeks the ad-
judication of private matters, in which the
general public is not supposed to be con-
cerned. Mr. Bouvier defines such acts to be
‘those which operate only upon particular
persons and private concerns,” whilst he de-
fines general or public acts to be ‘those which
bind the whole community.’ ‘Of these,’ he
says, ‘the courts take judicial cognizance.’
To our minds it is evident the framers of
our Constitution intended by the use of the
phrase ‘general act,” not that such acts should
be general to the extent that they should
have a uniform operation throughout the
state, but simply that in its nature, charac-
ter, and passage such law could be enacted,
as any general law might be, without going
through the forms and complying with the
requisites prescribed for local or special laws
by the fifty-sixth section of article 3. To il-
lustrate the idea: As we have seen, the sev-
enth section of article 5 expressly says: ‘The
Legislature shall have power by a general
act to authorize the holding of special terms
of the district court in any county for the
dispatch of business”’ A special term for
such purpose in but one county could not in
the nature of things have a uniform opera-
tion throughout the state; and it would be
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an absurdity to hold that it was necessary in
such a case, or could ever have been intend-
ed, that the general act by which such a
purpose or object might be accomplished
should include and embrace within the range
and scope of its provisions the 150 or 200 oth-
er counties in the state that could have no
possible interest in the subject-matter. Tech-
nically speaking, an act to hold a special
term in a particular county would appear
to be both a special and a local law. Doubt-

less the intention was that in the passage of.

such an act the same forms were to be ob-
served as in any other ordinary general act,
as contradistinguished from those essential
to the validity of local or special laws. Any
other construction, it seems to us, would
make the expression ‘general act’ not only
contradictory of the provision, but unintel-
ligible in its meaning.” Further along in
said opinion it is stated that: “A general
law is one whose operation is equal in its ef-
fect upon all persons or things upon which
the law is designed to operate at all. All
laws operate upon persons or things. Are
we, then, to understand that a general law
is only one which operates upon all persons
or upon all things? If so, it is obvious that
our general laws are very few, if, indeed,
there are any of that class. Obviously such
cannot be the meaning of the words ‘of a
general nature’ as here used. The word
‘general’ comes from ‘genus,’ and relates to a
whole genus or kind; or, in other words, to
a whole class or order. Hence a law which
affects a class of persons or things, less than
all, may be a general law”—citing Brooks v.
Hyde, 37 Cal. 366. Then the court goes on,
and holds that the act providing for five
annual terms in Bexar county was intended
to form part of the general machinery to be
used in the administration of the laws of the
state, affecting equally the whole citizenship
of the state which came within its range;
and, being such, it cannot be considered ei-
ther special or local in the View contemplated
by the Constitution; citing, among other
cases, the case of Bohl v. State, 3 Tex. App.
685,

In the case of Clark v. Finley, 93 Tex. 171,
54 S. W. 343, Chief Justice Gaines in deliv-
ering the opinion of the court says: “A law
is not special because it does not apply to all
persons or things alike, Indeed, most of our
laws apply to some one or more classes of
persons or of things and exclude all others.
Such are laws as to the rights of infants,
* married women, corporations, carriers, etc.
Indeed, it is perhaps the exception when a
statute is found which applies to every per-
son or thing alike. Hence it cannot be that
the statute under consideration is special
merely because it is made to operate in some
counties of the state and not in others. The
definition of a general law, as distinguished
from a special law, given by the Supreme
Court of Pennsylvania in the case of Wheel-
er v. Philadelphia, 77 Pa. 338, and approved
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by the Supreme Court of Missouri, is per-
haps as accurate as any that has been given.
State v. Tolle, 71 Mo. 645. The court in the
former case say: ‘Without entering at large
upon the discussion of what is here meant
by a “local or special law,” it is sufficient to
say that a statute which relates to persons
or things as a class is a general law, while
a statute which relates to particular persons
or things of a class is special, and comes
within the constitutional prohibition.’ The
law in question is applicable to every county
of the designated class. Now, we do not pro-
pose to be led off into any extended discus-
sion as to what is a proper class for the ap-
plication of a general law. The tendency of
the recent decisions upon the subject, as it
seems to us, is to drift into refinements that
are rather more specious than profitable.
It is said in some of the cases that the classi-
fication must be reasonable; in others, that
it must not be unreasonable or arbitrary,
ete. If it is meant by this that the Legis-
lature cannot evade the prohibition of the
Constitution as to special laws by making
a law applicable to a pretended class, which
is, in fact, no class, we concur in the prop-
osition. Such was the law passed upon in
the case of Commonwealth v. Patton, 88
Pa. 258. That statute was made applicable
to all counties in which there was a popula-
tion of more than 60,000, and an incorporat-
ed city with a population exceeding 8,000,
‘situate at a distance from the county seat
of more than twenty-seven miles by the
usually traveled public road’ There was
but one city in the state which came within
the pretended class. The court held this
a covert attempt at special legislation, and
that the act was a nullity. * * * To
what class or classes of persons or things
a statute should apply is as a general rule
a legislative question. When the intent of
the Legislature is clear, the policy of the
law is a matter which does not concern the
courts. A Legislature may reach the conclu-
sion that the compensation of certain officers
in certain counties of the state is excessive,
while in others it is not more than enough.
By the reduction of the fees of office
throughout the state they may correct the
evil in those in which the compensation is
too great, but they would probably inflict a
greater evil by making the compensation too
small in all the others. In such a case it be-
comes necessary to make the law applicable
to some, and not to all. There must be a
classification. That -classification may be
either by population or by taxable values.
One Legislature might do, as the Legislature
of Texas did, make the -classification by
population; another, as was done by the
Legislature of Arizona, might make the tax-
able values of the respective counties the
basis of the classification. Shall the courts
inquire which is correct? Can they say that
the work of an officer is not in some degree
proportionate to the population of his coun-
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ty? On the other hand, can they say that,
the more the property of a county, the more
the crime? To ask these questions is to
make it apparent that they are questions of
policy, determinable by the political depart-
ment of the government, and not questions
the determination of which by the Legis-
lature is subject to review by the courts.
Therefore, should we adopt the rule that, in
order to make an act a general law, the
classification adopted should be reasonable,
we should still be constrained to hold the
statute in question a general law, and valid,
under our Constitution; for we cannot say
that the classification is unreasonable. It
may be, as urged in the argument, that there
are counties in the class to which the law is
made applicable the population of which very
slightly exceeds that of other counties which
are without it, and that it seems unreason-
able to make a discrimination upon so slight
a difference. To this the answer is: The
line must be drawn somewhere, and that a
similar difficulty would probably result if
the classification were made upon any other
basis. Exact equality in such matters, how-
ever desirable, is practically unattainable.”

The jury law in this state provides that
same shall apply only to counties having
cities aggregating twenty thousand in popu-
lation according to the census of 1900. This
is nothing -but a rational classification war-
ranted by the Constitution, and is not a
local or special law within the contemplation
of the constitutional clause under considera-
tion. The only difference between the jury
law under consideration and the fee bill that
was passed on in the Clark v. Finley Case,
supra, is the fact that the jury law makes
no provision for counties having the requisite
population thereafter to come within its pro-
visions, whereas the fee bill does, but a care-
ful perusal of the Clark v. Finley Case will
show that the court did not attempt to say
nor do they intimate that the opinion of the
court in that case was based, as appellant
insists, upon the clause authorizing other
counties each recurring four years to come
within its provisions. In fact, to have so
held would have been non sequitur. That is
to say, there would have been no rational
reason for holding that the fee bill was a
general law, and not a special law, because

it provided that other counties might come |

within its provisions each recurring four
years. This provision would make it no
less a general law, and no more a special
law. If appellant’s insistence in this case
is correct, then the Legislature cannot name
a classification and pass a general law that
would be constitutional at all. Suppose the
jury law had provided that a county having
a population of 20,000 according to the cen-
sus of 1900 should be under its provisions,
and counties that thereafter according to
each recurring census having a city of sald
population should be within its provisions,
then we would have had this condition: For

113 SOUTHWESTERN REPORTER.

(Tex.

10 years many counties, or some counties at
least, would have a city of said population
before the expiration of the 10 years, and
yet sald counties would not be within the
terms of the jury law. The Legislature had
a right to use its own yardstick, its own
basis for classification, and, as indicated in
the Clark v. Finley Case, supra, it is a mat-
ter of legislative, and not of judicial, discre-
tion as to what the classification shall be.
If we were to assume to pass on this char-
acter of question, we would be usurping the
legislative discretion in order to render in-
valid a statute. The Legislature desired to
fix a special mode of selecting juries in cer-
tain cities. In order to do so, they had to
classify the cities on some basis. We are not
apprised of but two bases upon which they
.could predicate the classification, either the
taxable value of the city or the number of
people that live within it, and the mere fact
that they did not provide that cities here-
after that have said population may come
within its provisions is a matter of legis-
lative policy that does not in any degree af-
fect the constitutionality of the act. So to
our minds, for all practical purposes, we
think the Clark v. Finley Cas¢, above cited,
is decisive of this question. However, ap-
pellant has cited us to a long line of author-
ities which he claims hold adversely to our
decision in the case, as follows: 1 Lewis’
Sutherland on Statutory Construction, § 200;
City of Topeka v. Gillett, 32 Kan. 431, 4 Pac.
800; Dunne v. Kansas City Cable Railway
Co., 131 Mo. 1, 32 S. W. 641; State v. Herr-
mann, 756 Mo. 854; State v. Wofford, 121 Mo.
‘61, 25 S. W. 851; - State v. County Court, 89
Mo. 237, 1 S. W. 307; Smith v. Grayson
County, 18 Tex. Civ. App. 153, 44 S. W. 921;
Young v. State, 51 Tex. Cr. App. 366, 102
S. W. 118; Holly v. State, 14 Tex. App. 514;
Cordova v. State, 6 Tex. App. 220; Davis v.
State, 2 Tex. App. 425; Orr v. Rhine, 45
Tex. 352; Cox et al. v. State, 8 Tex. App.
254, 286, 289, 3¢ Am. Rep. 746; Womack v.
Womack, 17 Tex. 1; Graves v. State, 6 Tex.
Cr. App. 234; Gonzales County v. Houston
(Tex. Civ. App.) 81 S. W. 118; Ellis v. Ft.
Bend County, 31 Tex. Civ. App. 596, 74 S.
W. 45; Flewellen v. Ft. Bend County, 17
Tex. Civ. App. 155, 42 S. W. 775; Hill Coun-
ty v. Atchison (Tex. Civ. App.) 49 S. W. 144;
Coombs v. Block, 130 Mo. 668, 32 S. W. 1139;
Glover v. Meinrath, 133 Mo. 292, 34 S. W, 72;
McMahon v. Pac. Ex., 132 Mo. 641, 34 S. W.
479; Dallas v. Elec. Co., 83 Tex. 243, 18 S.
W. 552; 1 Lewis’ Sutherland, Con. Stat. §
203; Murray v. Bd. Co. Commissioners, 81
Minn, 359, 8 N. W. 103, 51 L. R. A. 828,
83 Am. St. Rep. 379.

The lateness of this term and the enormous
length that an opinion would necessarily
reach to take up seriatim all of the authori-
ties that appellant has cited or any of them
would make it entirely too long. We candid-
ly concede that the authorities on the ques-
tion as to what is a special or local law dif-
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fer nearly as widely as the number of deci-
sions that have been rendered. We also
readily concede that many of the authorities
cited by appellant above hold that the act in
question is urnconstitutional because of the
fact that there is no ‘“enabling clause” in the
jury law whereby other counties can come
within the provisions of said jury law. On
the contrary, however, we have found several
decisions that combat this position and they
appear to us more in consonance with reason,
and enunciate more clearly the distinction be-
tween a general and a special law than any
that appellant has cited above. In the case
of Elkin v. Moir, 199 Pa. 534, 49 Atl. 351, 53
L. R. A. 837, 85 Am. St. Rep. 801, the Su-
preme Court of Pennsylvania held that a
statute for the government of cities based up-
on classification cannot be held unconstitu-
tional as local or special, although it was in-
tended, and the classification made, so as to
apply to only a limited number of existing
cities; furthermore, that such an act was
not unconstitutional because it provides for
methods of government and administration
different from those required in the other
classes, in particulars where there is no real
~difference, if the classification is made with
reference to municipal, and not to irrelevant
or wholly local, matters. The court further
says that the courts have nothing to do with
its wisdom, propriety, or justice, or with the
motives which are supposed to have inspired
the passage of the act; that it is a matter of
legislative and political policy addressed to
the discretion of the Legislature. Further-
more, in said case the court, among other
things, used the following language in quot-
ing from Pittsburgh’s Petition, 138 Pa. 401,
21 Atl. 757, 759, 761, as follows: “It was
urged that certain sections of the act then in
question made the act local ‘by fixing dates
at which acts necessary to put the govern-
ment in operation are to be done, which
were possible only to one city, the city of
Pittsburgh, and which are impossible to the
city of Allegheny, which has come into the
class since the act was passed. The reply to
this objection is that at the date when the
act became a law there was but one city in
the second class. The provisions of the act
were general in their character. They relat-
ed to all cities of the second class. If there
had been several such cities, the terms em-
ployed would have applied to all alike. It
was necessary, in order to give effect to the
change in the system of municipal govern-
ment, that a definite time should be fixed up-
on at which the change should take place and
the new system be put in operation. The
trouble with the act is not that it made such
provisions for cities then entitled to a place
in the second class, but that it did not also
make similar provisions for cities that should
thereafter be entitled to come into the class.
We cannot hold, however, that the failure to
provide a date for the organization of cities
afterwards to come into the class deprives
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such cities of the benefit of the law, or ren-
ders it local, and so inoperative, in the cities
to which it would otherwise be applicable.”
This authority is one of the most elaborate
and best considered decisions that we have
had access to, and the last proposition cited
therefrom conclusively answers the insistence
of appellant that the jury law is unconstitu-
tional because it has no enabling clause where-
by other cities may come under the jury law.
The court here very explicitly hold that it is
a general law, although it applies to certain
cities and does not apply to others, nor is it
rendered invalid by failing to provide that
others may come within the provisions of the
law. In the case of Cook v. State, 90 Tenn.
407, 16 S. W. 471, 13 L. R. A. 183, the court
hold that the Dortch law is not unconstitu-
tional as class legislation by reason of the
fact that it is confined in its operation to
counties having 70,000 inhabitants and to cit-
ies having 9,000 inhabitants computed by the
federal census of 1880, or that should have
such number of inhabitants by any subse-
quent federal census. In said case the court
holds that the Legislature is the judge of the
means to be adopted and their necessity
when it comes to classification of cities.
That the power to regulate and reform the
right of franchise in said cities is in said
Legislature. They are presumed to know the
conditions and wants of the state.

In the case of State of Iowa v. Forkner, 94
Iowa, 1, 62 N. W. 772, 28 L. R. A. 206, the
law was held not to be a local or special law
that provided for a different mode and meth-
od of regulating the sale of whisky for cer-
tain cities from that provided in cities of a
different class. In the case of Caven v. Cole-
man, 96 S. W. 774, Judge Talbot of the Fifth
Court of Civil Appeals of Texas in passing
upon the act of the Twenty-fifth Legislature
which required every city bhaving under-
ground sewers to create a board for the ex-
amination of plumbers with authority to is-
sue licenses to plumbers who would pass a
regular examination therefor, and from pro-
hibiting any person from conducting the busi-
ness of plumbing until he or they shall have
passed the required examination, held that
said act was constitutional. The rule there
in reference to local or special laws is very
tersely stated as follows: “We think it well
settled that a statute which selects particular
individuals from a class and imposes upon
them special obligations or burdens from
which others in the same class are exempt is
unconstitutional; but such is not in our
opinion the character of the statute under
consideration.” In this last cited case we
have a statute under consideration held valid
by the court wherein it was provided that
cities having underground sewers at the time
of the passage of the law should have licens-
ed plumbers. There is no provision in the
act authorizing other cities to come within its
provisions, but the act applies to all cities
that then had underground sewerage. This
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case, we take it, 18 also in point on the jury
law now under consideration. See, also, State
v. Barrett, 138 N. C. 630, 50 S. E. 506, 1" L.
R. A. (N. 8.) 626. In the case of Douglas v.
People, 225 Ill. 536, 80 N. E. 341, 8 L. R. A.
(N. S.) 1116, 116 Am. St. Rep. 162, the court
held that a law requiring all engaged in the
plumbing business in municipalities contain-
ing more than 5,000 inhabitants to procure a
license, and requiring the appointment of a
board of examiners in those of more than
10,000 inhabitants, is not an arbitrary classi-
fication, 8o as to render the statute invalid;
that a statute requiring the procurement of a
license by persons working at the business
of plumbing in municipalities of more than
5,000 inhabitants throughout the state is not

- invalid as special legislation. Further com-
menting upon the question, the court says:
“The general rule is that a classification of
the cities, towns, and villages of the state by
population as a basis for legislation may be
made if such classification is based upon a
rational difference of situation or condition
found in the municipalities placed in the dif-
ferent classes; otherwise legislation based
upon such classification will not be sustain-
ed.” They hold that there is a clear and
rational difference in the situation or cir-
cumstances so far as the plumbing business
and appointment of a board of examiners of
plumbers is concerned in cities of 10,000 in-
habitants or more.

It is also urged that the act is not general
in terms, and does not apply to all persons in
the state allke, and for that reason it is
class or special legislation. “The act does
apply uniformly to the persons engaged in
or working at the business of plumbing as
master plumbers, employing plumbers, or
journeymen plumbers in the several classes
of cities, towns, and villages created by the
act throughout the state, and we think, there-
fore, it is not subject to the criticism of want
of uniformity in its application. A law Is
said to be general and uniform, not because
it operates upon every person in the state
alike, but because it operates alike upon
every person in the state who is brought
within the conditions and circumstances pre-
scribed by the law. Steed v. Edgar County,
223 111. 187, 79 N. E. 123. In Meyer v. Haz-
elwood, 116 Ill. 319, 6 N. E. 480, it was said:
“Laws are general and uniform, and hence
not obnoxious to the objection that they are
local or special, when they are general and
uniform in the operation upon all in like sit-
uation.” So we have in this case a uniform
application of the jury law to all cities that
come within its operation. It is a law in
which the public at large have an interest in
its enforcement and in its passage, in that
there is a congested condition of population
in the larger cities that to the legislative
wisdom suggested that a different mode and
method of selecting juries for said large con-
gested centers should apply to the jury than
that which applies throughout the balance of
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the state. To ask the question as to wheth-
er or not a different condition exists is to
suggest a governmental policy which, of
course, addresses itself to the sound discre-
tion of the Legislature, and not to the courts.
This law applies to all of the people of the
county where the city of the population nam-
ed is located and is uniform upon each. In
the case of Title & Document Restoration
Co. v. Kerrigan, 150 Cal. 289, 88 Pac. 356,
8 L. R. A. (N. S) 682, 119 Am. St. Rep. 199,
the court had under review the law to pro-
vide for the re-establishment of lost record
titles to real estate. This is a case from the
Supreme Court of California in which their
Constitution in reference to the exception of
certain things from special legislation is
very_similar to the exceptions in our own
Constitution. They hold that said act is
constitutional, and that it is not necessary
that the law shall affect all the people of the
state in order that it may be general or that
a statute concerning procedure shall be ap-
plicable to every action that may be brought
in the courts of the state. A statute which
affects all the individuals of a class is a
general law, while one which relates to par-
ticular persens or things of a clase is special; .
citing McDonald v. Conniff, 99 Cal. 386, 34
Pac. 71. The Legislature has the right to
enact laws applicable only to one class
where the classification is authorized by the
Constitution or is based upon intrinsic dif-
ferences requiring different legislation. A
law which operates only upon a class of in-
dividuals is none the less a general law.
See, also, Reed v. Rogan, 94 Tex. 177, 59 S.
W. 255. In the last-cited case the principle
is laid down that where the public at large
have an interest in the matter, and the leg-
islation merely applies to a locality, but af-
fects all who live in said locality, or whose
interests may be drawn to same, that the
law is a general law, and not a special one.
We therefore hold that the jury law passed
by the Thirtieth Legislature is in all things
constitutional. That it is a general law ap-
plicable to all within its provisions, and the
fact that it does not have a clause authoriz-
ing other cities to come within its provisions,
does not render it invalid, nor does the fact
that the jury law mentioned by appellant in
his objections above stated differ from those
of the jury law that applies to the rest of
the state in any respect render said law un-
constitutional.

There being no other question in appel-
lant’s case, in the absence of statement of
facts that can be considered, the judgment
is in all things affirmed.

DAVIDSON, P. J. (dissenting). Not being
able to agree with my Brethren in holding
the act of the Thirtieth Legislature a general
law, but believing it is a special law, I have
thought it proper to file some reasons upon
which I base my dissent.

That portion of the act which enters into
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this discussion is found in the following
language: Section 1. “That between the 1st
and 15th day of August, A. D. 1907, and be-
tween said dates every two years thereafter,
in all counties in this state having a city or
cities therein containing a population ag-
gregating twenty thousand (20,000) or more
people, as shown by the United States census
of the year 1900, the tax collector, or one of
his deputies, and the tax assessor, or one
of his deputies, and the sheriff, or one of his
deputies, and the county clerk, or one of his
deputies, and the district clerk, or one of
his deputies, shall meet at the courthouse
of the county and select from the qualified
jurors of the county the jurors for service
in the district and county courts in such
county for the ensuing two years, in the
manner hereinafter provided.” This is the
only part of the act which fixes the criterion
of classification or Which attempts to classi-
fy the counties which are to be included in
the operation of this act. At a glance it will
be seen that all counties are excluded from
the operation of this act, and perpetually so,
except those which include a city or cities
of 20,000 inhabitants as determined by the
United States census of 1900. This act is
exclusive, and perpetually so, inasmuch as
there is no provision in its terms which in-
cluded counties with cities of 20,000 inhabi-
tants at the time of its passage, or such
counties as may thereafter be similarly situ-
ated. Then it is not debatable that every
county in Texas was excluded from the oper-
ation of the act except those having a desig-
nated class of a city or cities as evidenced
by the United States census of 1900. Several
reasons were urged in the court below as
well as in this court why this act was not a
general one, but special, and therefore in-
terdicted by the terms of the Constitution.
I am of opinion these contentions are cor-
rect, and that the law is in direct violation
of the spirit, as well as the letter, of the
Constitution. An inspection of the Constitu-
tion makes patent the proposition that under
our representative form of government, which
is one of delegated power to departments of
government, every citizen of this state stands
upon an equal basis unless for reasons oth-
erwise stated in the Constitution. It will
necessarily follow from this that unless there
is some reason manifested in the Constitu-
tion, or it is otherwise therein provided, all
laws in regard to jury trials must be general
and apply alike to all of our citizenship, and
the duties, obligations, rights, privileges, and
immunities are the same to each and all.
This is the general proposition, and every
law infringing this idea will be unconstitu-
tional unless it is otherwise provided in the
organic law and it is not “otherwise provid-
ed” in regard to jury trials. Article 1, § 3,
of that Instrument provides: “All free men,
when they form a social compact, have equal
rights.” Section 15 of article 1 says: “The
right of trial by jury shall remain inviolate.
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The Legislature shall pass such laws as
may be needed to regulate the same, and to
maintain its purity and efficiency.” Section
19 of article 1 ordains that “no citizen of
this state shall be deprived of life, liberty,
property, privileges, or immunities, or in
any manner disfranchised, except by the due
course of the law of the land.” Article 3
§ 42, of the same instrument thus reads:
“The Legislature shall pass such laws as
may be ‘necessary to carry into effect the
provisions of this Constitution.” Section
56 of article 3 provides: “The Legislature
shall not, except as otherwise provided in
this Constitution, pass any local or special
law, authorizing the summoning or impanel-
ing of grand or petit juries.” It further in-
hibits the passage of such special laws in
the following language: ‘“And in all other
cases where a general law can be made ap-
plicable, no local or special law shall be en-
acted; provided, that nothing herein con-
tained shall be construed to prohibit the Leg-
islature from passing special laws for the
preservation of the game and fish of this
State in certain localities.”

So it will be seen by the provisiens quoted
that equality of rights and uniformity of leg-
islation applicable alike to the citizenship of
this state in jury trials is the underlying
principle of the organic law, and to get away
from this broad organic principle we must
find somewhere in the Constitution that it is
“otherwise provided.” That instrument may
be searched in vain for any provision which
will justify the Legislature in passing the
act in question for by the express terms of
section 56 of article 3 the Legislature is spe-
cially prohibited from passing any special
law in regard to such “summoning and im-
paneling of grand and petit juries,” and this
is emphasized by the other clause which says
that no special law shall be enacted where a
general law can be made applicable, except-
ing out of the provision of this clause laws
with reference to the protection of game and
fish. There could not be a more special em-
phasis of the prohibition of special laws than
by the words employed. This section not
only expressly forbids such special laws, but
emphasizes this by excepting out certain
things. It is therefore emphasized, doubly so,
that special laws with reference to matters.
contained in article 3, § 56, are not subject
to special legislation. This is sought to be
avoided by classifying counties by the criteri-
on set forth, to wit, the census of 1900. It
occurs to the writer that the provisions of
section 1 of the act of the Thirtieth Legis-
lature, but emphasizes the fact that this law
is special, and that it was an attempt on the
part of the Legislature to evade the provi-
sions of the Constitution above quoted. Even
when the doctrine of classification is resorted
to, it is found to be uniformly held by all
the authorities that, when the act applies
alike to all of a class, it may be held to be a
general law; but, when it does not apply to
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all of a class so specified, it is a special law.
This doctrine was recognized by our Supreme
Court in Clark v. Finley, 93 Tex. 171, 54 8.
W. 343, and it was by virtue of this rule that
that high tribunal was enabled to hold the
“fee bill” constitutional. In what is known
as the “fee bill” law, provision was made,
however, that all counties in Texas could be
brought under the operation of the law on
the happening of a certain cont\ingency.
Therefore the idea of perpetual exclusion
was not in that law, and it was so found by
the Supreme Court. It was upon that the-
ory, and that alone, that the fee bill law was
upheld by our Supreme Court. Now, our
Constitution provides specially and definitely
that there shall be no special laws in regard
to “summoning and impaneling grand and
petit juries,” and that no such law shall be
passed when a general one could be made ap-
plicable. In other words, the Constitution
makes it plain that legislation in regard to
summoning and impaneling grand and petit
juries must be of universal application
throughout Texas, and it could not have been
more plainly written if the wording had been
expressed that such laws shall apply alike
to every county in the state. Jury trials
must “remain inviolate” and any discrimina-
tion in favor or against such jury trials
would be violative of the Constitution, and
would not constitute “due process of law.”
Every county in Texas should alike be
brought under the operation of such laws,
and no citizen subject to jury duty or who
has the right to sit upon juries can be ex-
cluded without violating these plain provi-
sions of the Constitution. ‘Every citizen in
Texas has equal rights in trials by jury un-
der the terms of the Constitution. Have
these rights been accorded under the provi-
sions of the act in question? The answer is
plainly in the negative. Why? Because the
citizenship of the state at large are plaqed
under a different rule and on different lines
of procedure than in those counties which are
within the purview of said act. All counties
are excluded except those which had in 1900
a city or cities aggregating a population of
20,000 inhabitants. Is this in accord with
the provision of the Constitution with ref-
erence to “due process of law”? To this the
answer must be in the negative. Will it be
doubted that the Legislature could have as
readily and as easily passed an act which
could be made applicable to every county in
the state? If not, why not? Some fancied
reason why some of the counties should have
a different rule from the others in regard to
“summoning and impaneling juries” would
not justify nor authorize a Legislature to
pass an act otherwise than as provided iIn
the Constitution. The police power or mat-
ters of policy on the part of the Legislature
must be subordinate to the plain provisions
of the organic law. I have been unable to
find any tangible reason why the act in ques-
tion could not have easily been made appli-
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cable to every county in the state as it was -
to the few counties made subject to the law,
and under all the authorities that have come
under my observation this law would be spe-
cial in its operation. There is no reason, in
view of the provisions of the Constitution,
why Dallas county should come within this
classification, and the adjoining counties of
Ellis, Kaufman, Collin, and Hunt should
not. The rights of the citizenship of these
various counties are said to be equal in the
Bill of Rights. All counties in Texas are on
an equal basis, territorially speaking, as di-
visions of the state, and certainly the citizen-

- ship, personally speaking, and their rights,

ought to be the same in regard to jury trials.
I cannot conceive a reason that would require
or authorize the citizens of one county to
be tried under a different jury system or
method of procedure from those in any other
or all other counties in view of constitutional
provisions quoted. Why a method pursued
in one county in these respects should be dif-
ferent from a method pursued in another and
maintained In the face of the Constitution is
not apparent. It is not giving to “all free
men” “equal rights” from the standpoint of
Jury trials. Therefore it seems to me that all
laws in regard to “summoning and impanel-
ing of grand and petit juries” can be but spe-
cial laws, and therefore unconstitutional,
when not of uniform general application to
all the counties and all the citizenship of this
state alike. I perhaps might rest with safe-
ty my dissent at this point, but there are oth-
er phases urged and my Brethren have to
some extent discussed them.

It is urged that the classification by the
act under discussion is arbitrary. This to
some extent has been noticed in what I have
previously said. The ‘act certainly does not
apply to all counties similarly situated at the
time of its passage, and by its provisions ex-
cludes all those that may be similarly situ-
ated in the future. It sometimes occurs that
the line of demarcation between what is
termed general and special laws is not as
clear as should be under the decisions, many
of which are more than doubtful in reason-
ing and wrong in effect. This confusion has
doubtless arisen very largely because courts
have a tendency to rather magnify their
sense of courtesy or comity towards the leg-
islative branch of the government, and with-
hold proper obedience to the Constitution,
and these decisions have at times had the ef-
fect of overriding very largely the letter and
real purposes of the Constitution. Certainly
the Constitution i{s the paramount law, and
to it all departments of the government
should render obedience, for they are simply
creatures of the people through the terms of
that instrument. This comity may speak well
for the courtesy and chivalry of the courts
towards the co-ordinate branches of the gov-
ernment, but rather disparagingly of their
real and true loyalty to the organic and para-
mount law. It should be the undeviating
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purpose of all departments of government, as
created by the Constitution, to adhere to the
letter as well as to the real purpose and in-
tent of that instrument. This is necessary to
the end that the people who ordained and
made it the paramount law may. not lose or
be deprived of its benefits. No act of the
Legislature ought to be passed which in-
fringes the intent or real purpose of the Con-
stitution. Much less should one be enacted
violative of the plain provisions of that in-
strument. If the Constitution is thought to
be weak or inadequate, it can be amended or
changed, but in no instance can any depart-
ment of the government be authorized to do
80. This must be done by a vote of the peo-
ple. If it can be evaded in one respect, it
would necessarily follow that it could be so
done in every respect, and solely by legisla-
tive acts upheld by evasive rules of construe-
tion by the courts. It was well said in Mor-
rison v. Bachert, 112 Pa. 328, § Atl. 740:
“It ought to be unnecessary for this court
to make this judicial declaration, but it is
proper to do so in view of the amount of
legislation which is periodically placed upon
the statute book in entire disregard of the
fundamental law. Much of this legislation
may remain unchallenged for years only to
be overturned when it reaches this court.
In the meantime parties may have acted upon
it, rights may have grown up, and the incon-
veniences and losses entailed thereby may not
be inconsiderable. As we view it, this note
of warning at this time is needed.” The con-
fusion, inconveniences, troubles, and losses
which may arise from such legislation should
warn our legislative body to be careful and
guarded in the enactment of laws to the end
that they may stand and not fall, and that
courts may not be called upon to set them
aside. The courts should not hesitate to de-
clare unconstitutional laws invalid to the end
that our form of government may be pre-
served as intended by its founders.
Recurring to the terms of the act in ques-
tion, the proposition is urged that it is not
a general law, is not uniform or equal, but
special and local in its operation, and does
not properly but arbitrarily classify. If this
is true, the law is invalid. 1 Lewis’ Suther-
land, Statutory Construction, § 199, is quoted
as follows: “Special laws are those made
for individual cases, or for less than a class
requiring laws appropriate to its peculiar
condition and circumstances.
special as to place. When prohibited, they
are severally objectionable for not extending
to the whole subject to which their provisions
would be equally applicable, and thus permit-
ting a diversity of laws relating to the same
subject. The object of the prohibition of
special or local laws is to prevent this diver-
sity. ‘Every subject of legislation,’ says the
Supreme Court of Ohio, ‘is either of a gener-
al nature, on the one hand, or local and spe-
cial, on the other. It cannot be in its na-
ture both general and special because the two
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are Inconsistent.’” State v. Spellmire, 67
Ohio St. 77, 81, 65 N. E. 619; Fitzgerald v.
Phelps et al., 42 W. Va. 570, 26 S. E. 315. As’
the decisions are, it is somewhat difficult to
fix any definite rule by which to solve the
question as to whether a law is special or
general. Often it is found to be expedient to
leave the matter largely to pe determined up-
on the circumstances of the particular law.
If the operation and effect of the law is nec-
essarily special, the act itself would be spe-
cial without reference to the form of the act.
If, on the contrary, the act would operate up-
on .all of the class of things present and pros-
pective, the act might be general. That this
question is not solved by mere matter of form
has been expressly held or mnecessarily im-
plied in practically all the cases. If this
were not true, the Constitution could be very
easily evaded by using language for special
laws that would make it appear in the guise
of a general statute. Lewis’ Sutherland.
Statutory Construction, § 200; Duffy v. New
Orleans, 49 La. Ann. 114, 21 South. 179;
State v. Herrmann, 75 Mo. 340; State v. Nel-
son, 52 Ohio St. 88, 39 N. BE. 22, 26 L. R. A.
317, and a great number of cases.

So, with reference to the classification of
subjects for legislation, when an act is assail-
ed as class or special legislation, the attack
is necessarily based upon the claim that there
are persons or things similarly situated to
those embraced in the act, and which under
the terms of the act are excluded from
its operation. The question, then, generally
speaking, is whether the persons or things
embraced by the act form by themselves a
proper and legitimate class with reference to
the purposes of the act. It seems to be
agreed on all hands that the Constitution does
not forbid a reasonable and proper classifica-
tion of the subjects for legislation. Lewis’
Sutherland, Statutory Construction, § 203.
One of the troubles arising in discussing these
matters has been to fix a definite and abso-
lute rule, and thus far it seems to have been
found practically impossible, and, as before
stated, it seems to be generally held that the
question must be determined under the law
as it arises. But, in whatever shape the
question may come, it must not be a mere ar-
bitrary selection or classification. See State
v. Jacksonville Terminal Co., 41 Fla. 363, 27
South. 221. The Minnesota court lays down
the following proposition in regard to the so-
lution of these questions: (1) “The funda-
mental rule is that all classification must be
based upon substantial distinctions which
make one class really different from the oth-
er.” (2) “Another rule is that the charac-
teristics which form the basis of the classifi-
cation must be germane to the purpose of the
law; in other words, legislation for a class,
to be general, must be confined to matters pe-
culiar to the class. There must be an evident
connection between the distinctive features to
be regulated and the regulation adopted.”
(3) “Another rule is that to whatever class a
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law applies it must apply to every member
of that class.” The fifth rule is as follows:
“The last proposition to which we will refer
is that the character of an act as general or
special depends on its substance, and not on
its form. It may be special in fact, although
general in form, and it may be general in
fact although special in form. The mere
fact is not material,” State v. Cooley, 56
Minn. 540, 58 N. W. 150. In a subsequent
case, to wit, Murray v. Board of Co. Com., 81
Minn. 359, 84 N. W. 103, 51 L. R. A. 828, 83
Am. St. Rep. 379, that court said: “A law is
general and uniform in its operation which
operates equally upon all subjects within the
class for which the rule is adopted, provided
the classification be a proper one. The Legis-
lature, however, cannot adopt an arbitrary
classification, for it must be based on some
reason suggested by such difference in the
situation and circumstances of the subjects
placed in the different classes as to disclose
the necessity or propriety of different legis-
lation in respect thereto. Any law based up-
on such classification must embrace all, and
exclude none, whose condition and wants ren-
der such legislation to them as a class or ap-
propriate to them as a class. Legislation
limited in its relation to particular subdivi-
sions of the state, to be valid, must rest on
some characteristic or peculiarity plainly dis-
tinguishing the places included from those ex-
cluded.” See, also, Duluth Banking Co. v.
Koon, 81 Minn. 486, 84 N. W. 335. The above
seems to lay down the general rule as held
by all the courts as drawing a proper distinc-
tion under the circumstances mentioned be-
tween what would constitute general and spe-
cial laws. Referring to the decisions of our
own state, we find as far back as Janes et al.
v. Reynolds, 2 Tex. 250, the same rule an-
nounced and followed. The above doctrine
has been approved in Harding v. People, 160
Ill. 464, 43 N. E. 624, 32 L. R. A. 445, 52 Am.
. St. Rep. 344; Millet v. People, 117 Ill. 301, 7
N. E. 631, 57 Am. Rep. 869; Kalloch v. Supe-
rior Court, 56 Cal. 238; Eames v. Savage, 77
Me. 212, 52 Am. Rep. 751. So it has been
held the term “laws of the land” are general
public laws binding on all under similar cir-
cumstances, and not partial or private laws,
affecting the rights of private individuals or
private classes. Speaking on this matter in
Clark v. Finley, supra, Chief Justice Gaines,
delivering the opinion of the court, says:
“The definition of a general law, as distin-
guished from a special law, given by the Su-
preme Court of Pennsylvania in the case of
Wheeler v. Philadelphia, 77 Pa. 338, and ap-
proved by the Supreme Court of Missouri, is
perhaps as accurate as any that has been
given. State v. Tolle, 71 Mo. 645. The court
in the former case say: ‘Without entering
at large upon the discussion of what is here
meant by a “local or special law,” it is suffi-
cient to say that a statute which relates to
persons or things as a class is a general
law, while a statute which relates to particu-
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lar persons or things of a class is special,
and comes within the constitutional prohibi-
tion” * * * The tendency of the recent
decisions upon the subject, as it seems to us,
is to drift into refinements that are rather
more specious than profitable. It is said in
some of the cases that the classification must
be reasonable, in others, that it must not be
unreasonable or arbitrary, etc. If it is meant
by this that the Legislature cannot evade the
prohibition of the Constitution as to special
laws by making a law applicable to a pre-
tended class, which is, in fact, no class, sve
concur in the proposition. Such was the
law passed upon in the case of Common-
wealth v. Patton, 88 Pa. 258. That statute
was made applicable to all counties in which
there was a population of more than 60,000,
and an incorporated city with a population
exceeding 8,000, ‘situate at a distance from
the county seat of more than twenty-seven
miles by the usually traveled public road.’
There was but one city in the state which
came within the pretended class. The court
held this a covert attempt at special legisla-
tion, and that the act was a nullity.” Test-
ed by the rule laid down in the Clark v. Fin-
ley Case, supra, and which has been followed
in this state since the case of Janes v. Rey-
nolds, supra, I am of the opinion this law is
not general, but special. Our Supreme Court
in the decision quoted lays down two rules:
The law is general where it covers all of the
class, but special when it does not cover all
or every member of that class. Therefore
under the decisions of our own state, the act
of the Thirtieth Legislature under discussion
is special, and not general.

My Brethren refer to the case of Douglas
v. People, 225 Ill. 536, 80 N. E. 341, 8 L. R.
A. (N. S) 1116, 116 Am. St. Rep. 162. This
case supports the writer’s views of the sub-
ject of classification. In that case, as I
understand, the Legislature was classify-
ing cities. If the classification was proper,
the Legislature had the right to do so. That
question, as applied to classification of cities
and towns, would hardly be  debatable in
Texas by reason of the fact that the Con-
stitution expressly provides that the Legis-
lature has power and is clothed with full
authority to pass special laws or acts with
reference to cities of a population of 10,000
or more inhabitants, and general laws in
regard to towns with less population. The
immediate subject of discussion in Douglas
v. People was an act regulating the business
of plumbing, ete. This significant expression
is found in that opinion: “A law is said to
be general and uniform, not because it oper-
ates upon every person in the state alike, but
because it operates alike upon every person
in the state who is brought within the con-
ditions and circumstances prescribed by the
law. Steed v. Edgar County, 223 Ill. 187,
79 N. BE. 123. In Meyer v. Hazelwood, 116
I11. 319, 329, 6 N. E. 480486, it was said:"
“Laws are general and uniform, and hence



Tex.)

not obnoxious to the objection that they are
local or special, when they are general and
uniform in their operation upon all in like
situation.” That is the rule I am invoking
and which I held correct in Clark v. Finley,
supra. Wherever the Legislature has the
right to classify, the rule referred to is cor-
rect. That opinion recognizes the doctrine
contended for here; that is, that the Legis-
lature has no right to classify when arbi-
trary or when it excludes persons or things
similarly situated. Viewed in the light of
the constitutional provisions heretofore no-
ticed in this dissenting opinion, the proposi-
tion is supported by the authorities relied
upon by my Brethren, that wherever classi-
fication is resorted to the act must apply to
.all alike who are similarly situated, whether
upon persons or things, and the objection
urged to the act of the Thirtieth Legisla-
ture is that it does not apply to all counties
alike similarly situated, and that it institutes
rules for those similarly situated both as to
counties and persons which are dissimilar.
It fixes the manner of “summoning and im-
paneling grand and petit juries” entirely
-different in some portions of the state from
what it does in others, and it directly ex-
-cludes counties in the state similarly situated
at the time of the passage of the law, and
forever debars their coming under its op-
eration., As before stated, if the Constitu-
tion with reference to this subject means
.anything, it means that every county in Tex-
as shall have the same procedure in regard
to “summoning and impaneling grand and
petit juries,” and every citizen shall be tried
under the same procedure with reference to
“summoning and impaneling grand and petit
juries.” That the same rule should govern
alike every county and that every citizen
should stand upon the same plane where his
life and his property are involved in so far
as jury trials are concerned ought to be self-
evident, and the Constitution so directly or-
dains. This matter of jury trials bas per-
haps been regarded by our race as being one
of its most sacred reserved rights, At the
time of the passage of the act under discus-
sion there were other counties in Texas con-
taining a city or cities whose population
numbered 20,000 inhabitants. These were
and are excluded for all time to come, and
every county in Texas was excluded, except
perhaps seven or elght. Thls act cannot be
sustained upon any known or rational theory
of classification in my judgment. In fact,
there is no attempt at classification. It was
but a mere exclusion of certain counties,
and, in fact, nearly all counties, in the state.
It is but a mere designation of a few coun-
ties, and makes no provision by which any
other county in the state may by reason of
its increase of population in the growth of
cities in the future come within its provi-
sions. See authorities already cited. In
Scowden’s Appeal, 96 Pa. 422, this language
was used: “The act of June 12, 1879, makes
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no attempt at classification of cities. It is
merely an effort to legislate for certain cities
of the fifth class, to the exclusion of all
other cities of the same class.” See, also,
City of Scranton v. Silkman, 113 Pa. 191,
6 Atl. 146; State ex rel. West v. Des Moines,
96 Iowa, 521, 65 N. W. 818, 31 L. R. A. 189,
59 Am. St. Rep. 881; Campbell v. City of
Indianapolis, 155 Ind. 186, 57 N. E. 925;
McInerney v. Denver, 17 Colo. 302, 29 Pac.
516; State v. Scott, 70 Neb. 685, 100 N. W.
812. The latter case construed an act reg-
ulating county offices, which, in its terms,
limited the operation of counties having a
population of 50,000 according to the census
of 1900, which is the same as our jury act
under consideration, and held the act local
and special since it can never apply to any
of the counties except the two that were in
the class at the time of the passage of the
act. See, also, Central Trust Co. v. Railway
Co. (C. C)) 82 Fed. 1. In De Hart v. Atlantic
City et al,, 63 N. J. Law, 223, 43 Atl. 743; the
act discussed authorized creation of district
courts in counties of 20,000 or less which
should by resolution adopt the act within
three months from its passage. It was held
a special law, because it denied to all then
existing cities whose necessities might at
any time after the three months have de-
manded a district court as well as two new -
cities, and the effect of the limitation as a
restriction of the class to which the law
may apply. The same proposition is laid
down in Murphy v. Long Branch (N. J. Sup.)
61 Atl. 593. State v. Queen, 62 8. C. 247, 40
S. E. 554, is a South Carolina case. That act
designated certain counties by name (our
jury law does this in effect), and provided
for the drawing and listing of grand juries
which was held to be a special law and ob-
noxious to a similar prohibition of our Con-
stitution as found in article 3, § 56. This
case is directly decisive of the constitution-
ality of the act of the Thirtieth Legislature
under discussion. To the same effect, see
Railway Co. v. Martin, 53 Ohio St. 386, 41
N. E. 691. That law was held to be a mere
evasion, and was really but an exclusion of
future cities. In regard to evasion, see
Endlich, Stat. Con. § 521; State v. Schwab,
49 Ohio St. 229, 84 N. E. 736. The act then
under discussion was held special although
written in general terms. It only applied
to onc city, and ncver could to any other;
only one census being named as a criterion
for determining the class. See, also, State v.
Ellet, 47 Ohio St. 90, 23 N. E. 931, 21 Am.
St. Rep. 772, is to the same effect, as is
State v. Anderson, 44 Ohio St. 247, 6 N. E.
571. See, also, State v. Board of Managers,
89 Mo. 237, 239, 1 S. W. 307; Wanser
v. Hoos, 60 N. J. Law, 482, 38 Atl. 449, 64
Am. St. Rep. 600; State v. Messerly, 198
Mo. 851, 95 S. W. 913; Burnham v. City,
98 Wis. 128, 73 N. W. 1018. It was held in
Re Henneberger. 155 N. Y. 420, 50 N. E.
61, 42 L. R. A. 132, that a mere designation
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is not a classification. In Angell v. Cass
County, 11 N. D. 265, 91 N. W. 73, it was
said: “A law is general and uniform in its
operation which operates equally upon all
subjects within the class for which the rule
is adopted, provided the classification be a
proper one, The Legislature cannot, how-
ever, adopt an arbitrary classification, for
it must be based on some reason suggested by
such a difference in the situation and circum-
stances of the subject placed in different
classes as to disclose the necessity or pro-
priety of different legislation in respect
thereto. * * * [Legislation limited in re-
lation to particular subdivisions of the state,
to be valid, must rest on some characteristic
or peculiarity plainly distinguishing the plac-
es included from those excluded.” See, also,
State v. Ritt, 76 Minn. 531, 79 N. W. 535;
Duluth Banking Co. v. Koon, 81 Minn, 486,
84 N. W. 336. Other cdases might be cited al-
most without number supporting the same
proposition.

As to another phase of this law and its
constitutionality, to wit, that it is exclusive
and operates for the present only, to the ex-
clusion of the counties which might come
within its operation, all the authorities sup-
port the contention of appellant. Hetland v.
Board, 89 Minn. 492, 95 N. W. 305, holds an
act special where its operation was limited
to such counties as had at the time of its
passage expended at least $7,000 for court-
house purposes. The court says the classifi-
cation was both illusive and arbitrary, and
that it was unique and novel. “To approve
it would open the door to all sorts of special
legislation, general in form but special in
fact, the only limitation to which would be
the ingenuity of legislators in devising new
classifications.” Without going into a fur-
ther discussion of this particular phase of
the subject, I cite in support of my views the
following cases: State v. Simon, 53 N. J.
Law, 550, 22 Atl. 120; Bennett v. Common
Council, 55 N. J. Law, 72, 25 Atl. 113; Parker
v. Common Council, 57 N. J. Law, 83, 30 Atl.
186 ; Coutieri v. City, 44 N. J. Law, 58; Zeig-
ler v. Gaddis, 44 N. J. Law, 363; Douglas v.
People, 225 111. 536, 80 N. E. 341, 8 L. R. A.
(N. S.) 1116, 116 Am. St. Rep. 162. In my
opinion it is a safe proposition to assert that
the act of the Thirtieth Legislature does
not apply to every county in the state and
is therefore void; that, to make it a general
law, it must not legislate only for present or
unchangeable conditions.
that no case can be found in the reports
which holds a law to be general which failed
to provide for and anticipate the wants of
the future. On the contrary, wherever the
question has arisen, every court has held a
law special which created a classification
which was arbitrary or illusive, and which
operated upon unchangeable conditions and
falled to provide for future localities or ob-
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Jects to come within the class, no matter how
ingenious the evasion employed to make &
special law assume the guise of a general
law may have been. Perhaps there may be
no limit to the ingenuity displayed by legis-
lative bodies intentionally or otherwise to
make a mere designation assume the form of
a classification.

I have written beyond what I intended
but it occurs to me that the act under con-
sideration is so entirely obnoxious to our
Constitution and to the authorities and to
our jurisprudence that I have amplified be-
yond my first intention. To my mind there
is no reason why this law should be upheld ;
that it 1s fundamentally violative of the Con-
stitution, and that it is an arbitrary desig-
nation operating upon a few counties and
excluding from its operation all counties
wherein cities may accumulate a population
that ought to entitle them to come under its
operation. But it is still farther objection-
able, because it is at fundamental variance
with that uniformity and equality of the
equal rights of our citizenship. It strikes at
the great inviolability of jury trials. It
makes those trials and procedure under them
different in different localities, leaving the
great body of the state and different sections
under entirely different rules, and it injects
in jury trials a procedure different in parts
of the state from those obtaining in other
parts, thereby directly and expressly violat-
ing the plain provisions of the Constitution
as enunciated in article 3, § 56, which says
no special law shall be passed in regard to
“summoning and impaneling of grand and
petit juries.”

I will express in conclusion a sense of ob-
ligation and appreciation to the attorneys in
other cases involving this question. My
Brethren selected this case in which to write
the opinion. The arguments and briefs in
the case of Brown v. State (Tex. Cr. App.)
112 S. W. 80, by Messrs. Crawford & Lamar,
Messrs. Crane, Gilbert & Crane, and Messrs.
Muse & Allen, and the arguments and brief
in the case of Pate v. State, 113 S. W. 759.
by Messrs. Thomas & Sewell and Messrs.
Crawford & Crawford, and the argument and
brief in the case of Lee v. State, 113 S. W.
301, by Mr. E. T. Branch, are able and con-
vineing, and have been of great service to
the writer in his investigation of the ques-
tions involved. I deem it but right that I
should make this statement in view of the
fact that I have been so greatly assisted by
them in the cases represented by them re-
spectively. I also mention my high apprecia-
tion of the brief in this case of Mr. A. 8.
Baskett, who represented appellant, and who
so ably presented the questions involved.

I shall pursue no further a discussion of
the questions involved, but for the reasons
suggested I respectfully dissent from the con-
clusion reached by my Brethren,




