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tlon that -the court failed, but should have

charged that before appellant could be con

victed of the theft he must be connected as

a principal in the original taking.

We are of opinion that both phases of the

law should have been given in the charge.

Appellant admitted driving the animal from

the pasture and selling it to the butcher. In

this connection the question of mistake

arose in the case. There is quite a lot of

testimony Introduced which requires such a

charge. It will be noticed from the state

ment made that the animal in question was

placed in appellant's brand by some one. Ap

pellant did not admit placing his brand up

on this animal. The utmost that can be

claimed from his statement to one of the

witnesses in regard to the brand was that he

branded some of his own calves. In the

conversation he did not even suggest the

color, or a sufficient description of them, to

identify which animals he did brand. If

Frank Stewart branded Collins' animal, ap

pellant was not present, and the evidence ex

cludes the idea that Frank Stewart branded

them, except at the request of appellant;

and it Is also shown that appellant did not

designate to Stewart which particular ani

mals to brand, otherwise than calves or year

lings that he (appellant) had in the pasture.

Stewart testifies that on finding these ani

mals he placed appellant's brand upon them.

Appellant was not present when Stewart

branded them, and if there was criminality

attached to this branding, through the insti

gation of appellant, using Stewart as an

agent to brand the cattle of Collins, so that

he might obtain the ownership in this way,

then he was not present, and could not be

a principal, and would not be more than an

accomplice. So we have no direct testimony

of appellant's connection with the branding

of Collins' animals, even independent of the

idea of a mistake, if he did brand them. Cir

cumstances must be relied upon. At the

time he took the animal and drove it to town,

the brand had been on it for some time, per

haps as long as two weeks or more. So un

der these statements both questions are sug

gested : First, that a charge on circumstan

tial evidence should have been given ; and,

second, if the animals were taken through

a conspiracy between himself and Frank

Stewart, then appellant was not present and

not connected with the original taking; for

it is found from the testimony that, if a

theft was committed, it was at the time the

brand was placed upon the animal. The animal

ran with appellant's cattle In the same pas

ture, and was not moved for some time after

the brand was placed upon it If there was

a fraudulent taking, it was at the time the

animal was handled and brand placed up

on it Because these charges were not giv

en, a reversal is required.

An application for continuance was sought.

This is not discussed. In view of the disposi

tion made of the appeal. The witnesses may

be obtained upon another trial.

The judgment is reversed, and the cause is

remanded.

Ex parte SMTTHE.

(Court of Criminal Appeals of Texas. May 12,

1. States (5 119*)—Appropriation of Funds

to Private Purpose.

Laws 1907, p. 133, c. 62. punishing the

abandonment of wife and children, declaring

that the fine imposed shall be paid into court

for the benefit of the wife or children, is in con

flict with Const, art. 16, § 6, providing that no

appropriation for private purposes shall be

made, since fines are the money of the state,

which cannot be appropriated for individual

purposes.

[Ed. Nnte.—For other cases, see States, Dec.

Dig. § 119.*]

2. Constitutional Law (8 61*)—Delegation

of Legislative Powers.

Laws 1907, p. 133, c. 62, punishing the

abandonment of wife and children, and author

izing the court before trial, with the consent of

accused, or after conviction, to require him to

pay a specified sum weekly to the wife or chil

dren, and to release him from custody on bis

giving a recognizance, etc., authorizes the court

to suspend the law, in violation of Const, art.

1, § 28.

[Ed. Note.—For other cases, see Constitution

al Law, Dec. Dig. § 61.*]

3. Jury (§ 31*)—Denial of Trial by Jury.

Laws 1907, p. 133, c. 62, punishing the

abandonment of wife and children, and author

izing the court, before trial, with the consent of

accused, or after conviction, to require him to

pay a specified sum weekly to the wife or chil

dren, and to release him from custody on his

entering into a recognizance, etc., is invalid, as

depriving accused of the constitutional right of

trial by jury.

[Ed. Note.—For other cases, see Jury, Cent.

Dig. §§ 204-219 ; Dec. Dig. § 31.*]

Itamsey, J., dissenting.

Appeal from Criminal District Court, Har

ris County ; J. K. P. Glllasple, Judge.

Application by Frank A. Smythe for writ

of habeas corpus for his discharge from cus

tody, charged with abandoning his wife. Re

lator discharged.

K. C. Barkley, for appellant. F. J. Mo-

Cord, Asst. Atty. Gen., for the State.

BROOKS, J. Relator was arrested on a

capias Issued upon an Indictment returned

into the criminal district court of Harris

county, wherein relator was charged, in sub

stance, with unlawfully and willfully and

without cause abandoning his wife. He made

application for writ of habeas corpus to

Hon. J. K. P. Glllasple, judge of said court,

which having been refused by him, relator

filed his petition in this court seeking re

lease.

We do not deem It necessary to state seria

tim the insistences upon which relator pred

•For other cases see same topic and section NUMBER In Dec. & Am. Digs. 1907 to date, ft Reporter Indexes
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Icates his release in this case, but suffice It

to say that all of his positions raise the

question as to the constitutionality and va

lidity of the abandonment of wife or chil

dren statute to be found in Acts 30th Leg.

1907. p. 133, c. 62. We hold that said act

is totally invalid. It will be seen from an

inspection of said act that, after relator Is

fined under the same, said fine shall be paid

into court for the benefit of the wife, or to

the guardian or custodian of the minor child

or children. Section 6, art. 16, of the state

Constitution reads as follows: "No appro

priation for private or individual purposes

shall be made." Then the article goes on

and provides for a regular statement, under

oath, and an account of the receipts and ex

penditures of all public money. The first

clause cited of said section is the one that

we hold absolutely invalidates the penal

clause In the statute under consideration,

since it provides that, when the relntor is

fined, said fine shall be paid to the wife or

the minor child or children. However benef

icent the purpose of this legislation, all of

which we readily and cheerfully concede,

yet we must hold that no penal statute can

be passed in this state, In the light of the

provision of the Constitution quoted, which

statute permits the ftne after collection to

be paid to the individual, whoever that in

dividual may be: It clearly follows that,

when the fine is imposed, said fine becomes

the money of the state of Texas. Then, for

the law to provide that that money must be

paid to the party Injured by the violation of

the law is a direct appropriation of public

funds for private or individual purposes.

Suppose the Legislature had provided that

where a man beats another with a stick, or

offers him any other unlawful violence other

than death, the fine that should be collected

for said unlawful act should be turned over

to the victim of said assault. Certainly It

could not be insisted that this character of

law would not infringe the provision of the

Constitution cited. Nor would the fact that

the husband is under moral and civil liabili

ty to support the wife and child render the

act less obnoxious to the provision under

consideration. The Constitution of this state

does not, nor can it be bent to, meet benef

icent purposes, however noble the design may

be, because to appropriate this money of the

state of Texas to support the wife or child

would be equally in violation of the letter and

spirit of the law as it would be to appropri

ate money for any other character of fine

to the party who was Injured by the viola

tion of the law under which the fine was im

posed.

The abandonment statute under considera

tion further provides "that before the trial

(with the consent of the defendant), or after

conviction. Instead of imposing the punish

ment hereinbefore provided, or in addition

thereto the court In Its discretion, having re

ty of the defendant, shall have the power to

pass an order which shall be subject to

change by it from time to time as the circum

stances may require, directing the defendant

to pay a certain sum weekly to the wife,

guardian or custodian of the minor child or

children, and to release the defendant from

custody, on probation, during the time of

the imprisonment upon his entering Into a

recognizance, with two good and sufficient

sureties in double the amount of the fine

Imposed, payable to the county judge." The

condition of the bond, In substance, is that the

defendant shall make his personal appear

ance in court when ordered to do so by the

court during the suspension of imprisonment

or probation, and shall further comply with

the terms of the order, then the recognizance

shall be void ; otherwise, In full force and

effect. Section 28, art. 1, of the state Con

stitution, provides: "No power of suspend

ing laws In this state shall be exercised ex

cept by the Legislature." The clause of the

statute under consideration, last cited, clear

ly authorizes the county judge to suspend the

law In that he suspends the punishment. A

law without a punishment, especially a penal

law, has no validity or force whatever, and

when one suspends the penalty he suspends

the law. Therefore we hold that this sec

tion of the act In question violates the sec

tion of the C6nstItutIon last quoted.

Without passing upon the other questions In

the other sections of the act, we will say

that the bond authorized to be executed

might be $2,000, since the maximum fine

could be $1,000. In the light of this sugges

tion, It occurs to us that, even conceding the

validity of the bond, which we do not, it

should be made within the jurisdiction of the

county court Furthermore, this statute is

invalid, since it deprives the defendant of the

right of trial by jury, which Is also guaran

teed by the Constitution. The first clause

of the act, in defining the offense, says "that

every person who shall, without good cause,

abandon his wife and neglect and refuse to

maintain and provide for her," etc. This

section of the act might be upheld on the

theory that by the words "good cause" the

Legislature intended to say "lawful cause,"

that is further to say, those causes enumer

ated under the divorce law, and hence might

be upheld on the theory that the Legislature

did not Intend to punish the husband for fall

ing to support, or for having abandoned the

wife, except for those causes expressly de

fined in the divorce law of this state. If

this is the meaning of the Legislature In the

act under consideration, then if this legisla

tion Is re-enacted, or similar legislation is

passed, the basis for a prosecution should be

succinctly and clearly laid down.

Relator is accordingly discharged.

RAMSEY, J. (dissenting). Relator was

arrested on a capias issued upon an indict

garded the circumstances and financial abili ment returned into the criminal district
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court of Harris county, wherein relator was |

charged, in substance, with unlawfully and i

willfully and without cause abandoning his '

wife. He made application for writ of ha

beas corpus to Hon. J. K. P. Glllasple, judge

of said court, which having been refused by

him, relator filed his petition in this court

seeking release.

1. A number of questions are raised on

the application, and relator assigns many

grounds why his arrest should be held un

lawful and his release ordered. Among oth

er things, it is urged that the Indictment re

turned against him Is not good, In that it

is not averred that he abandoned his wife

without "good"* cause, but that It is only

averred that he unlawfully and willfully and

without cause abandoned his said wife.

This matter cannot be raised In this pro

ceeding. It is well settled that a writ of

habeas corpus is not available to test the

sufficiency of a complaint or Indictment.

See Ex parte Beverly, 34 Tex. Cr. R. 644, 31

S. W. 645; Ex parte Cox, 53 Tex. Cr. R.

240, 109 S. W. 369.

2. The act under which the Indictment

was returned is chapter 62, p. 133, of the

Acts of the 30th Legislature of 1907. Sec

tion 1 of this act, which undertakes to de

fine the offense, is as follows: "That every

person who shall, without good cause, aban

don his wife and neglect and refuse to

maintain and provide for her, or any per

son who shall abandon his or her minor child

or children, under the age of twelve years,

in destitute or necessitous circumstances and

willfully neglect or refuse to maintain or

provide for such child or children, shall be

deemed guilty of a misdemeanor, and on

conviction thereof shall be punished by a

fine of not less than ' one hundred dollars

nor more than one thousand dollars, or by

Imprisonment in the county jail, not less

than one year nor more than two years or

by both such fine and imprisonment; and

should a fine be imposed it shall be paid into

court for the benefit of the wife, or to the

guardian or custodian of the minor child

or children; provided, that before the trial

(with the consent of the defendant), or aft

er conviction, Instead of imposing the pun

ishment hereinbefore provided, or in addi

tion thereto the court In Its discretion, hav

ing regard to the circumstances and finan

cial ability of the defendant, shall have the

power to pass an order which shall be sub

ject to change by It from time to time as

the circumstances may require, directing the

defendant to pay a certain sum weekly to

the wife, guardian or custodian of the minor

child or children, and to release the defend

ant from custody, on probation, during the

time of the imprisonment upon his entering

into a recognizance, with two good and suffi

cient sureties In double the amount of the

fine Imposed, payable to the county judge.

The conditions of the recognizance shall be

| personal appearance In court whenever or-

I dered to do so by the court during the sus-

' pension of Imprisonment or probation, and

shall further comply with the terms of the

order, then the recognizance shall be void,

otherwise in full force and effect If the

court be satisfied by information and due

proof, under oath, that at any time during

the suspension of imprisonment or proba

tion that the defendant has violated the

terms of such order, the court may forth

with proceed with the trial of the defend

ant under the original indictment, or sen

tence him under the original conviction, as

the case may be. In case of forfeiture of

recognizance and enforcement thereof by

execution, the sum recovered shall be paid

to the wife, guardian or custodian 'of the

minor child or children."

The grounds urged as reasons for hold

ing this act unconstitutional are as follows:

First That such act is void because It de

prives the defendant of a speedy public

trial, and In support of this proposition the

following authorities are cited: Const Tex.

art. 1, | 10; Code Cr. Proc. 1895, art 4; Wal-

don v. State, 50 Tex. Cr. R. 514, 98 S. W. 848.

Second. The act is unconstitutional because

It gives the court power to suspend the law.

and on that questlon.the following author

ities are cited: Const. Tex. art 1, f 28; Bur

ton v. Dupree, 19 Tex. Civ. App. 275, 46 S.

W. 272; Jann v. State, 42 Tex. Cr. R. 631.

51 S. W. 1126, 96 Am. St Rep. 821; S. A. *

A. P. Ry. Co. v. Lester, 99 Tex. 219, 89 S.

W. 752; Ex parte Coombs, 38 Tex. Cr. R.

648, 44 S. W. 859; Curtis v. G., C. & S. F.

Ry. Co., 26 Tex. Civ. App. 304, 63 S. W. 149;

Sutherland, Statutory Constructions, 5 69.

Third. That the act Is unconstitutional in

that It deprives defendant, In part, of the

right of trial by Jury. Fourth. That such

act Is unconstitutional because In effect It

gives the court the right to Imprison for

debt Fifth. That the act is invalid in that

It is void for uncertainty because it defines

no offense.

Elaborating these positions somewhat, the

argument of appellant is: The Constitution

provides that In all criminal prosecutions

the accused shall have a speedy public trial;

whereas this act undertakes to suspend an

Indictment over appellant indefinitely, ,ln

that it provides that "before the trial, with

the consent of the defendant, or after con

viction, instead of imposing the punishment

hereinbefore provided, or in addition there

to, the court in Its discretion, having regard

to the circumstances and financial ability of

the defendant, shall have the power to pasa

an order which shall be subject to change

by It from time to time, as the circumstan

ces may require, directing the defendant to

pay a certain sum weekly to the wife

* • • and to release the defendant from

custody on probation." The act also, it Is

stated, provides for the defendant entering

such that If the defendant shall make his Into recognizance, and further states: "Th»
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condition of this recognizance shall be such

that if the defendant shall make his per

sonal appearance In court whenever ordered

to do so by the court during the suspension

of Imprisonment or probation and shall fur

ther comply with the terms of the order,

then the recognisance shall be void, other

wise in full force and effect" "If the court

be satisfied • • * that at any time dur

ing the suspension of imprisonment or pro

bation that the defendant has violated the

terms of such order, the court may forth

with proceed with the defendant under the

original indictment or sentence him under

the original conviction as the case may

be." The argument Is made that the act Is

unconstitutional In that it deprives defend

ant, In part, of the right of trial by Jury,

and we are reminded that Const Tex. art. 1,

| 15, provides: "The right of trial by Jury

shall remain inviolate." Yet this law says:

"Instead of imposing the punishment herein

provided, or in addition thereto, • • •

the court in its discretion having regard to

the circumstances and financial ability of

the defendant shall have the power to pass

an order which shall be subject to change

by it from time to time as the circumstances

may require, directing the defendant to pay

a certain sum weekly to the wife • • *

and to release the defendant from custody

on probation." It Is urged that the effect

of this provision deprives the defendant of

the right of trial by Jury as to whether he

shall pay this sum weekly or monthly to

his wife, or in lieu thereof go to Jail; that

this, in effect, gives the court the right to

try him and impose this obligation upon him,

which is in fact a criminal sentence, with

out the right of trial by Jury. On the prop

osition that the act Is unconstitutional be

cause in effect it gives the court the right

to imprison for debt we are referred to arti

cle 1, { IS, of our Constitution, which pro

vides. "No person shall ever be imprisoned

for debt," and yet this law, it is urged, seeks

to compel the defendant to pay a certain

sum weekly for the support of his wife,

and says. In effect, "If you pay this debt we

have Imposed upon you, you may remain at

liberty; but if you fail to pay it, the court

will imprison you under the provisions of

this act" This, it is urged, in letter and

in spirit, is a violation of this safeguard of

liberty which is written in every constitu

tion of the English-speaking rax-e. Finally,

the argument is made that this act defines

no offense, as no person could tell what

would constitute "good cause" as named

therein, and as Pen. Code 1893, art 3, shows

that neither layman nor Judge is permitted

to go outside of the Penal Code for the def

initions of offenses; that It is not the aim

of the law to try a man for the violation

of a law written nowhere except in the

minds of the trial Jndge or Jury.

We have thus set out at length the posi

arguments and reasons, as well as a collec

tion of the authorities which it is eontenued

support them. In addition to the reasons

urged by appellant why this la,w should be

held invalid, It is also suggested in the opin

ion of the majority of the court that it is

in contravention of section 6, art. 16, of

the state Constitution. This entire article

Is as follows: "No appropriation for private

or individual purposes shall be made. A

regular statement under oath, and an ac

count of the receipts and expenditures of all

public money shall be published annually

in such manner as shall be prescribed by

law." There are a number of these cases

pending In this court involving the validity

of this statute. For the reason that the

question is so clearly presented In the brief

filed by relator, and inasmuch as the sole

question here presented is the constitution

ality of this measure, I have deemed it ap

propriate to write my views in this case,

although cases involving the same matter

have been pending in this court before this

appeal was filed. I shall discuss all the

matters urged why the act is unconstitu

tional, though somewhat in the reverse or

der.

(1) It is contended that the act does not

define an offense in plain and intelligible

language, and therefore is Invalid, and rela

tor Is entitled to a discharge. If the state

ment and proposition is correct, the result

must follow; but I cannot accede to the con

tention that the act does not define an of

fense and provide an appropriate penalty

therefor. The act does provide that every

person who shall without good cause aban

don his wife and neglect and refuse to main

tain and provide for her, or any person who

shall abandon his or her minor child or

children under the age of 12 years, in desti

tute or necessitous circumstances, and will

fully neglect or refuse to maintain or provide

for such child or children, shall be deemed

guilty of a misdemeanor. This, I think, de

fines the offense, and such is the uniform

holding of all the courts where the question

has arisen, so far as I have been able to

discover. This precise question came before

the Supreme Court of Missouri in the case

of State v. Davis, 70 Mo. 467. The statute

construed in that case Is, so far as relates

to the definition of the offense, almost a liter

al copy of our statute. It is as follows:

"Every husband shall be deemed guilty of

a misdemeanor who shall without good cause

abandon his wife and fail and neglect or

refuse to maintain and provide for her or

who shall without good cause abandon his

child or children under the age of twelve

years born In lawful wedlock and fail, neg

lect or refuse to maintain and provide for

such child." In discussing the case the

court say: "The abandonment of a child is

a statutory offense, and the language of the

statute is sufficient in an Indictment to

tions of counsel, with a statement of the charge the crime. Abandonment does not
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mean a mere temporary absence from home,

or temporary neglect of parental duty. Bou-

vler defines abandonment thus: 'The act

of a husband, or wife, who leaves his or her

consort willfully and wkh an Intention of

causing perpetual separation.' Webster de

fines It as 'a total desertion; a state of being

forsaken.' Additional words in the Indict

ment would have been but definitions of the

term 'abandonment,' in words which perhaps

would equally require definitions." This act

is very similar in many ways to our statute

in reference to negligent homicide, which

statute has been sustained almost from the

foundation of the government. Articles 683,

084, 685, 686, and 687, Pen. Code 1895, are

as follows:

"Art. 683. Homicide by negligence Is of

two kinds: (1) Such as happens in the per

formance of a lawful act; and (2) that

which occurs In the performance of an un

lawful act.

"Art. 684. If any person in the perform

ance of a lawful act shall, by negligence and

carelessness, cause the death of another, he

is guilty of negligent homicide of the first

degree.

"Art. 685. A 'lawful act' Is one not for

bidden by the penal law, and which would

give no Just occasion for a civil action.

"Art. 686. To constitute this offense there

must be an apparent danger of causing the

death of the person killed, or some other.

"Art. 087. The want of proper care and

caution distinguishes this offense from ex

cusable homicide. The degree of care and

caution Is such as a man of ordinary pru

dence would use under like circumstances."

It is true that article 087 undertakes to de

fine what is meant by the degree of care

and caution as those words are used in the

statute, and It Is defined to be such as a

man of ordinary prudence would use under

like circumstances; but It is not believed

that this definition Is important as affecting

the validity of the statute or more than a

declaration of what would be implied In the

law In the absence of such a definition. It

will thus be seen by an Inspection of these

acts that negligent homicide of either the

first or second degree Is not fully defined,

except such homicide as occurs through neg

ligence of the party charged and as may

happen In the performance of a lawful act,

or as may occur In the performance of an

unlawful act. It is clear that such homicide

may occur In any one of a thousand ways,

and that no man born of woman has written

or would ever be able to write in the statute

every circumstance or state of case under

which a killing might occur. And so In con

struing this statute the law undertakes to

visit punishment upon and create an offense

In the act and out of the fact of abandon

ment of the wife or child without good

cause. What Is good cause In a case must

each particular case, Judged by all the sur

roundings. It would be Impossible In the

nature of things to define the offense fur

ther, nor do we think it essential to Its valid

ity that it should be further defined. The

grounds and causes of abandonment, the

facts and circumstances "surrounding such

environments, are as various and innumer

able as the emotions of men or their shifting

environments, and as many-sided and com

plex as the shades and shadows of life, and

as abounding as the "multitudinous laughter

of the seas." Again, we think it perhaps

correct to say that the statute may be sus

tained on the proposition and theory sug

gested by Judge BROOKS in the majority

opinion, that the term "good cause" is synon

ymous with the term "lawful cause." If It

can In fairness be held that the terms are

synonymous it will not, as I believe, change

the rule as to the validity of the statute.

(2) Again, I think the statute Is not ob

noxious to the claim and contention that It

warrants an Imprisonment for debt It no-

more does this than does any other article

of our criminal statute, which provides for

the confinement of a defendant on convic

tion In default of the payment of the fine

assessed against him. It may be that some

features and provisions of the act are not

warranted under our Constitution, and that

It should be held that It Is not competent to

permit the court In its discretion "to pass an

order which shall be subject to change by

it from time to time as the circumstances

may require, directing the defendant to pay

a certain sum weekly to the wife, guardian,

or custodian of the minor child or children,

and to release the defendant from custody,

on probation." It may be that this provi

sion ought to be held obnoxious to and In

contravention of article 1, ! 28, of the Con

stitution, depriving the court of the power to

suspend the law, and It may be that this

provision Is not in consonance with the spir

it of article 1, § 18, which provides that the

right of trial by jury shall remain inviolate.

I am not prepared to agree that the act Is

in contravention of article 16, ! 6, of our

Constitution, quoted above. It occurs to

me that the Intent and purpose of that pro

vision of the Constitution was to prohibit

the Legislature from making appropriations

out of funds raised by public taxes, as gra

tuities to private individuals, and was not

meant to lay an embargo or Inhibition on the

disposition to be made of mere penalties for

the violations of our criminal law. How

ever, this becomes unimportant, for the rea

son that, if the provisions affecting the rem

edy and enforcement of the fine provided for

in this act are for any reason Invalid, these

provisions, so far as they contravene the

Constitution, must fail. I am inclined to

think personally that it is within the power

of the Legislature to provide that, when the

depend upon the facts and circumstances of fine is paid into court, the same should be
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for the benefit of the wife, or In a proper case

for the benefit of the minor child or children.

I am inclined to believe that the fine assessed

against relator Is subject to the control and

disposition of the Legislature, and they may

make such direction and provision for its

disposition as it sees proper. This as I

understand, is the rule both at common

law and in this state. Nor is it certain that

provision cannot be made by bond or recog

nizance for the payment of the fine assessed

(none other) in installments, and for security

to be taken therefore by an instrument in

the nature of a recognizance.

However, I am clear that if, for any or all

of the reasons suggested above, the provi

sions for the collection and payment of the

fine should be declared to be unconstitution

al, it does not and cannot in the slightest

manner affect the validity of this act. To

my mind it is demonstrably clear that we

have a statute in which an offense is defined

and in which a penalty is named. This por

tion of the act Is complete and perfect in It

self, and If the mere process by which the

payment of such fine shall be provided for

should be held to be invalid and nugatory,

it cannot affect the result It is the uniform

rale that where a part of an act is valid and

part invalid. If the valid provisions are separ

able, the act may be sustained and the in

valid portion fall. Such is the rule laid

down by Mr. Cooley in his work on Constlku-

tlonal Limitations, at pages 209, 210, 211:

"It will sometimes be found that an act of

the Legislature is opposed in some of Its pro

visions to the Constitution, while others,

standing by themselves, would be unobjec

tionable. So the forms observed in passing

it may be sufficient for some of the purposes

9ought to be accomplished by it, but Insuffi

cient for others. In any such case the por

tion which conflicts with the Constitution,

or In regard to which the necessary condi

tions have not been observed, must be treat

ed as a nullity. Whether the other parts of

the statute must also be adjudged void be

cause of the association must depend upon a

consideration of the object of the law, and

In what manner and to what extent the un

constitutional portion affects the remainder.

A statute, it has been said, is Judicially held

to be unconstitutional because It is not with

in the scope of legislative authority. It may

either propose to accomplish something pro

hibited by the Constitution, or to accom

plish some lawful, and even laudable, object

by means repugnant to the Constitution

of the United States or of the state. A

statute may contain some such provisions,

and yet the same act, having received the

sanction of all branches of the Legislature,

and being in the form of law, may contain

other useful and salutary provisions, not ob

noxious to any just constitutional exception.

It would be inconsistent with all just prin

ciples of constitutional law to adjudge these

in the same act, but not connected with or

dependent on others which are unconstitu

tional. Where, therefore, a part of a stat

ute is unconstitutional, that fact does not

authorize the courts to declare the remainder

void also, unless all the provisions are con

nected in subject-matter, depending on each

other, operating together for the same pur

pose, or otherwise so connected together in

meaning, that It cannot be presumed the Leg

islature would have passed the one without

the other. The constitutional and unconsti

tutional provisions may even be contained

in the same section, and yet be perfectly

distinct and separable, so that the first may

stand though the last fall. The point Is not

whether they are contained in the same sec

tion, for the distribution into sections is

purely artificial, but whether they are es

sentially and Inseparably connected In sub

stance. If, when the unconstitutional por

tion is stricken out, that which remains is

complete in itself, and capable of being exe

cuted In accordance with the apparent leg

islative Intent, wholly Independent of that

which was rejected. It must be sustained."

And such is the holding of this court.

This rule will be recognized by every law

yer. Ought it to be applied, and can it in

fairness be applied, to this question? It is

undeniable, if my view is correct, that the

act defines an offense. It is undeniable that

it fixes in definite and clear terms a penalty.

If the act had stopped there. It would not

be questioned that It would be valid. All

that follows is merely directory, and has ref

erence to the manner and means of enforc

ing the penalty Imposed by law. If these

regulations fall, the validity of the act is not

affected because, In the absence of such regu

lations, other provisions of law are provided

for the collection of fines and their enforce

ment. How can it be said that the act would

be valid, if these matters of detail In refer

ence to the collection of a fine were omitted,

and yet Invalid because of their Insertion?

If they fall, It is as If they had not been

written in the act. If they had not been

written in the act, the court would apply the

orderly processes which the law gives for

the collection of the penalties. When they

do fail, the law will supply and apply the

provision, and the same result would ensue.

In practically all new offenses created by our

Legislature, no provision Is made for the en

forcement of the penalties provided by law.

None is required, and if these provisions fall

we have a perfect act, and a law from which

relator cannot escape punishment, because

he may object merely to the methods of en

forcing the penalties that are denounced by

law.

It is a well-settled rule that we ought, If

possible, to sustain this law, and every law

passed by the Legislature, unless it is clear

ly unconstitutional. The main purpose of

this law was to discourage wife and child

«oactments void because they are associated abandonment. These are matters in which
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the state has an Interest. It prevents mendi

cancy, prostitution, and Illiteracy, and the

throwing upon the public burdens which hus

band and parent ought to bear. It is the

undoubted purpose of the Legislature, in the

interest of the helpless women and depend

ent children of th\s state, with a view of dis

couraging vicious and profligate husbands

and fathers from abandoning their wives

and offspring, to make it an offense, and

thus deter and prevent such deplorable con

ditions, and, if still committed, to visit the

offender with appropriate punishment The

incidental fact that in their zeal the Legis

lature go beyond the constitutional limits

Imposed on them as to the mere regula

tion of the method of payment, and the benef

icent intent In Its payment, ought not to un

do this much-needed legislation—'legisla

tion, to borrow a phrase from my Brother

BROOKS, as beneficent as the angels ever

smiled upon.

I believe the law is valid, and ought to be

sustained ; and, in view of the Importance of

the question to the public and society at

large, I have thus in some detail written

out my views.

BURCH v. STATE.

(Court of Criminal Appeals of Texas. May 12,

1909.)

Constitutional Law (§ 61*) — Delegation

of Legislative Powebs — Suspension oj

Law.

Laws 1907, p. 133, c. 62, punishing the

abandonment of wife and children, but author

izing the court before trial, with the consent of

accused, or after conviction, to direct accused to

pay a specified sum weekly to the wife or minor

child, and to release him from custody on his

entering into a recognizance, etc., gives to the

court power to suspend the operation of the law,

and the act is in conflict with Const, art. 1, {

28, providing that no power to suspend laws

shall be exercised, except by the Legislature.

[Ed. Note.—For other cases, Bee Constitution

al Law, Dec. Dig. § 61.*]

Ramsey, J., dissenting.

Appeal from Limestone County Court;

James Kimbell, Judge.

J. A. Burch, Jr., was convicted of abandon

ing his wife, and he appeals. Reversed, and

prosecution dismissed.

F. J. McCord, Asst. Atty. Gen., for the

State.

DAVIDSON, P. J. Appellant was con

victed under Acts 30th Leg. 1907, p. 133, c.

62, section 1 of which is as follows: "That

every person who shall, without good cause,

abandou his wife and neglect and refuse to

maintain and provide for her, or any per

son who shall abandon his or her minor

child or children, under the age of twelve

years, in destitute or necessitous circum

stances and willfully neglect or refuse to

maintain or provide for such child or chil

dren, shall be deemed guilty of a misdemean

or, and on conviction thereof shall be pun

ished by a fine of not less than one hundred

dollars nor more than one thousand dollars

or by imprisonment In the county Jail, not

less than one year nor more than two years

or by both such fine and imprisonment; and

should a fine be imposed It shall be paid into

court for the benefit of the wife, or to the

guardian or custodian of the minor child or

children ; provided, that before the trial

(with the consent of the defendant), or aft

er conviction Instead of imposing the punish

ment hereinbefore provided, or in addition

thereto the court in its discretion, having

regarded the circumstances and financial

ability of the defendant, shall have the pow

er to pass an order which shall be subject to

change by it from time to time as the cir

cumstances may require, directing the de

fendant to pay a certain sum weekly to the

wife, guardian or custodian of the minor

child or children, and to release the defend

ant from custody, on probation, during tbe

time of the imprisonment upon his enter

ing into a recognizance, with two good and

sufficient sureties in double the amount of

tbe fine imposed, payable to the county

judge. The conditions of the recognizance

shall be such that if the defendant shall

make his personal appearance in court when

ever ordered to do so by the court during the

suspension of imprisonment or probation,

and shall further comply with the terms of

the order, then the recognizance shall be

void, otherwise in full force and effect If

the court be satisfied by Information and due

proof, under oath, that at any time during

the suspension of imprisonment or probation

that the defendant has violated the terms of

such order, the court may forthwith proceed

with the trial of the defendant under the

original indictment, or sentence him under

the original conviction, as the case may be.

In case of forfeiture of recognizance and en

forcement thereof by execution, the sum re

covered shall be paid to the wife, guardian

or custodian of the minor child or children."

This law la attacked on several grounds

as being unconstitutional. This contention

has been sustained by a decision this day

rendered In the case of Ex parte Frank A.

Smythe, 120 S. W. 200. The law presents

several reasons why It should be held un

constitutional. A casual perusal of the

terms of the statute under consideration

manifests It authorizes the judge of the court

to suspend the operation of the law before

trial by taking a recognizance from the re

calcitrant husband, requiring him to pay a

sum of money weekly, which amount is left

optional with the judge, at least not stipulat

ed in the law. The effect of this provision

Is to suspend the operation of tbe law In

this: There will be no trial of appellant un

der the pending prosecution unless the Judge

•For other cues see same topic and section NUMBER In Dec. ft Am. Digs. 1907 to date, £ Reporter Indexes




