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been expressly provided in the judgment.
It would therefore be idle for this Court
to enter the order here prayed for. The
surety has already been discharged.

It is ordered that this motion be, and
the same is hereby, in all things overruled.
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SHARP, Justice.

Texas National Guard Armory ‘Board
seeks to compel, by original mandamus pro-
ceedings, the Honorable William McCraw,
Attorney General of the State of Texas, in
his official capacity to approve the record
concerning $4,500,000 of bonds executed
by said Board.

The Texas National Guard Armory
Board was originally created by the 44th
Legislature, 1935, General Laws, page 462,
chapter 184, and which was amended at
the Regular Session of the 45th Legisla-
ture, 1937, c¢. 366, and is now known as
Article 5890b, Vernon’s Ann.Civ.St.

Throughout this opinion the Texas Na-
tional Guard Armory Board will be desig-
nated as “the Board,” and the last men-
tioned Act will be termed ‘“the Act.”

Relator and respondent have agreed to
the following pertinent facts relating to
this matter:

(a) The Board has applied for a Federal
Government grant of $3,174,750, to aid it
in comstructing seventy-odd armories on
sites located in fifty or more cities and
towns in Texas, and donated to the Board;
some of the armories being donated by
private parties and some by municipalities,
either in fee simple absolute, or by way of
ninety-nine year lease.

(b) In connection with such application,
the Board arranged to sell its revenue
bonds, bearing interest at the rate of 41,%
per annum from their date until paid, fall-
ing due serially in a certain amount each
year after the first year so that the whole
issue will have fallen due on or before
September 1, 1970; said bonds being se-
cured by a trust indenture, naming the
Fort Worth National Bank as trustee, and
pledging the rents, issues, and profits of
the buildings erected with the proceeds of
the bonds to pay the same, after first pay-
ing the expenses of maintenance, including
administrative expenses of the Roard.
The bonds, which the Attorney General
has declined to approve, were authorized
by resolution of the Board.

(c¢) That said buildings have been de-
signed to accommodate the units of the
Texas National Guards that are located in
said cities and towns.
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(d) That the Board proposes to lease
such structures and their equipment to the
State of Texas by the execution on the
part of the Board of certain leases.

(e) That the lease term to be recited in
said lease or leases will coincide with the
biennium appropriation of the Legislature,
so that each lease term will expire on the
same day as the said biennium appropria-
tion expires. :

(f) That, with respect to each such
lease, the rental therein provided to be
paid by the State of Texas will be in com-
pliance with Subdivision (i) of Section 2
of the Act (Vernon’s Ann.Civ.St. art.
5890b, § 2(i); that is to say, “Sufficient
to provide for the operation and mainte-
nance of the property so leased, to pay the
interest on the bonds, debentures or other
evidences of indebtedness issued for the
purpose of acquiring, -constructing or
equipping such property, to provide for
the retirement of such bonds, debentures
or other evidences of indebtedness, and the
payment of the expenses incident to the
issuance thereof, as well as the necessary
and proper administrative expenses of the
Board”; all to be determined by the Board
and stated in the lease or leases in a proper
and accurate manner.

(g) That the Adjutant General of the
State of Texas is expected to execute each
such lease or leases, and any renewal
thereof, in behalf of the State of Texas.

(h) That the rents, revenues, and -prof-
its arising from said property are to be
pledged by the Board, in the manner and
form set out in the trust indenture.

(i) That the said buildings are to be
constructed on sites of land deemed ade-
quate by the Board for the purpose, which
sites either have already been, or will be
prior to the beginning of construction
thereon, donated to or otherwise acquired
by the Board.

(j) That a considerable number of such -
donations will be made by individuals or
groups of individuals having no public stat-
us, but some of such donations either have
been or will be made to the Board by the
municipal corporations within whose ter-
ritorial confines, or near whose territorial
boundaries, such sites are located; the con-
veyance of such sites to transfer to the
Board a fee simple title in some instances,
and in other instances a lease-hold for a
term of ninety-nine years, which shall re-
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quire no payment on the part of the Board
of rental or taxes,—the expressed consid-
eration being the cohstruction of buildings.

The Board has contracted to sell said
bonds, but the law provides that said bonds
may not be sold “until same shall have
been approved by the Attorney General of
the State of Texas and registered with
the Comptroller of DPublic Accounts.”
Vernon’s Ann.Civ.St. art. 5890b, § 2 (h).
The Attorney General has refused to ap-
prove said bonds, based upon the follow-
ing objections:

“First. The following sub-paragraphs
of Section 2 of said Act [Vernon’s Ann.
Civ.St. art. 5890b, § 2], are void for un-
constitutionality in that (i) authorizes the
creation of a debt on behalf of the State
in violation of Section 49, Article III of the
Constitution of Texas [Vernon’s Ann.St.],
and (g), (h), and (1), taken together con-
stitute the giving or lending and a pledge
of the credit of the State in violation of
Section 50 of said Article; and (i) in so
far as it authorizes the Board to fix and
determine the rentals to be paid by the
State is a delegation of legislative author-
ity in violation of Section 1 of Article 2
and of Section 1 of Article 3 of said Con-
stitution. -

“Second. That, in view of the provi-
sions of Section 52 of Article 3 of said
Constitution, the Board cannot validly ac-
quire sites for armories- by way of dona-
tions thereof from incorporated cities and
towns, from which it follows that the
pledge of the revenues from the buildings
to be erected on such sites would be with-
out effect and would not constitute the se-
curity contemplated by the Act which au-
thorizes the issuance of said bonds.

“Third. That the Board is without au-
thority to acquire or hold sites for armory
buildings or to pledge the revenues from
buildings erected thereon if the title in said
Board is by way of a long term lease and
not in fee simple absolute.

“Fourth. That, whether or not the third
proposition be true, the Board is without
authority to lease to the State of Texas
any buildings it may erect on the sites held
by the Board on long term lease since to
do so would be a subleasing not contem-
plated or authorized in the said Act.

“Fifth. That the leases of the Board to
the State of Texas, which the said Act
contemplates to be made, can not be valid-
ly executed by or in behalf of the State of
Texas from which it follows that any

pledge, such as is contained in the said in-
denture, of the rents to be derived from
leases to the State would be void and with-
out effect.”

Before considering the objections raised
by the Attorney General to the validity of
this Act, we will first consider the ques-
tions as to whether certain parts of this
Act violate Sections 30 and 30a of Article
16 of the Constitution, Vernon’s Ann.St.

Section 1 of this Act (Vernon’s Ann.
Civ.St. art. 5890b, § 1) provides that the
Texas National Guard Armory Board shall
be composed of three members. The Act
also provides that: “The persons acting
as the members of the existing Texas Na-
tional Guard Armory Board shall consti-
tute the members of the Board under the
provisions of this Act. The members of
the Board shall serve without compensa-
tion until their resignation in writing shait
be accepted by the Governor of Texas, or
until death or removal for malfeasance.
Any vacancy shall be filled by the senior
active officer of the Texas National Guard,
after excluding such officers as shall then
be members of the Board, whose name
shall be certified to the Secretary of State
by the Adjutant General of the State of
Texas not later than fifteen days after
such vacancy shall have occurred. Any
such officer appointed to fill a vacancy shall
qualify for office by taking and filing the
constitutional oath of office with the Secre-
tary of State.”

In Section 30 of the Constitution the
term of State officers, except members of
the Railroad Commission and officers
whose terms are otherwise fixed by the
Constitution, shall not exceed two years.
Section 30a stipulates that the Legislature
may provide by law that the members of
such boards as have been, or hereafter
may be, established by law may hold their
respective offices for a term of six years.

It is contended that since the officers will
hold office until death, or until they resign
or are removed for malfeasance, such pro-
visions of the Act violate Sections 30 and
30a, supra.

It is well to keep in mind that we are
dealing with statutes and provisions of the
Constitution relating to military matters,
and the power of the State to create an
army and provide for its maintenance.
The results of being unprepared for the
World War are still fresh in the memories
of our people. In order to avoid a repeti-
tion of such results, many laws relating to




military matters have been passed by the
Congress of the United States and by the
legislatures of the various States. This
Act is part of the program adopted by the
Legislature of Texas relating to the organ-
ization and maintenance of the Texas Na-
tional Guard.

Section 8 of Article 1 of the Constitution
of the United States, U.S.C.A., furnishes
the power to Congress to raise armies, It
reads as follows: “The Congress shall
have Power * * * To provide for call-
ing forth the Militia to execute the Laws
of the Union, suppress Insurrections and
repel Invasions; To provide for organiz-
ing, arming, and disciplining, the "Militia,
and for governing such Part of them as
may be employed in the Service of the
United States; reserving to the States, re-
spectively, the Appointment of the Officers,
and the Authority of training the Militia
according to the discipline prescribed by
‘Congress.” Clauses 15, 16.

Under this part of the Federal Constitu-
tion Congress has passed Acts under which
the armies of this nation are raised and
equipped. Among those laws enacted for
that purpose was the National Guard Act
of January 21, 1903; c. 196, 32 Stat. 775;
National Defense Act of June 3, 1916, c.
134, 39 Stat. 211; and the Selective Draft
Taw of May 18, 1917, c. 15, 40 Stat. 76, 50
U.S.C.A. § 226 note.

The State of Texas in its Constitution
has given the Legislature broad powers
to raise an army. Section 46 of Article
16 of our Constitution, Vernon’s Ann.St.,
reads: “The Legislature shall provide by
low for orgawizing ond disciplining the
malitia of the State, n such manner as
they shall deem expedient, not incompatible
with the Counstitution and Laws of the
United States.”  (Italics ours.)

Section 46, supra, has been in the Con-
stitution of Texas since 1845. That this
State retains a right, concurrent with the
United States Government, to organize and
train its militia, is recognized in Section 8
of Article 1 of the Constitution of the
United States and in this provision of our
Constitution. This right was expressed in
the early case of Houston v. Moore, 5
Wheat. 1, 16, 5 L.Ed, 19. The power of
Congress and the States to legislate on
military matters was discussed and the
opinion of that court was expressed as
follows: “Congress has power to provide
for organizing, arming, and disciplining
them; and this power being unlimited, ex-
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cept in the two particulars of officering
and training them, according to the disci-
pline to be prescribed by Congress, it may
be exercised to any extent that may be
deemed necessary by Congress. But- as
state militia, the power of the state govern-
ments to legislate on the same subject,
having existed prior to the formation of
the constitution, and not having been pro-
hibited by that instrument, it remains with

the states, subordinate nevertheless to the

paramount law of the general government,
operating upon the same subject.”

.Pursuant. to such constitutional com-
mand, the Legislature has made detailed
provision for the organization, equipment,
and functioning of the State militia. See
Title 94, chaps. 1, 2, 3, and 4, Article 5765
et seq., Vernon’s Ann.Civ.St. The active
militia is by statute now called the Texas
National Guard. Article 5765, Revised
Civil Statutes. This Act, now Article
5890b, Vernon’s Ann.Civ.St., was enacted
at the Regular Session of ‘the 45th Legis-
lature, 1937, chap. 366. :

Il 1t would be difficult for the mind
to conceive how an army could be raised,
equipped, and disciplined, as commanded by
Section 46 of Article 16 of the Constitu-
tion, without armories to house the army
and its equipment. The power to provide
for the army is left to the wisdom of the
Legislature, subject only to the limitation.
that such laws as shall be passed by the
Legislature shall not be “incompatible with
the Constitution and Laws of the United
Stotes” The Legislature has seen fit to
enact this law for the purpose of procur-
ing sites and erecting armories, and has
furnished the method for financing the
plan. The wisdom or the expediency of
this law is left exclusively to the Legisla~
ture to determine, and courts are concerned
only with its validity.

That the Texas National Guard plays
an important part in the military program
of this country can hardly be questioned.
It is not only a potential part of the United
States Army in time of peace, but it is
subject to be called into the service of both
the State and the National governments.
See Article 5830 et seq. of the Revised
Civil Statutes. Under certain conditions
the mayor of a city may call out the Na-
tional Guard located in or adjacent to his
city. Article 5831. The United States
Government is not only spending large
sums of money to equip and maintain its
military forces, but it is also liberally co-
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operating with the various States to main-
tain National Guard units in those States.
Texas is merely keeping step with the
other States in the organization and main-
tenance of its National Guard, the ex-
penses of which are paid by both the
State and the Federal governments.” No
argument need be advanced to show the
necessity of equipping and maintaining a
National Guard as a means of defense, and
such duty is a matter of vital concern to
the National and the State governments, as
well as to the cities.

We think Sections 30 and 30a,
supra, relate to civil offices, and not to
military offices. We also think it clear
that positions on the Board provided for
in this Act are military offices, and not
civil offices. The present National De-
fense Act fixes no term for the commission
of an officer in the National Guard, but
contains specific provisions as to how com-
missions of officers in the National Guard
may be vacated. See Act Cong. June 3,
1916, 39 Stat. 197, c. 134, §§ 57-111,

A commissioned officer in the National
Guard of Texas is considered as holding a
military, and not a c¢ivil, office. Article
5800 of the Revised Civil Statutes reads:
“All officers of the National Guard of
Texas shall be appointed and commissioned
by the Governor, and shall hold their posi-
tions until they shall have reached the age
of sixty-four years, unless sooner retired
by reason of resignations, disability or for
cause to be determined by a court martial
or an efficiency board legally convened for
that purpose.” See, also, Section 40 of
Article 16 of the Constitution.

The case of Ex parte Archie Dailey, 93

- Tex.Cr.R. 68, 246 S'W. 91, 93, 26 A.L.R.

138, involved the question as to whether an
officer in the National Guard held a civil
or a military office. Judge Porter was
holding the office of district judge and at
the same time was a captain in the Na-
tional Guard. It was contended that he
held two offices, in violation of the Con-
stitution.  After reviewing the various
articles of the Constitution of the United
States, the various articles of the Con-
stitution of this State, and the statutes, re-
lating to the status of an officer in the
National Guard, the Court of Criminal Ap-
peals held: “Where the term ‘civil officer’
is employed it is shown it is meant to ex-
clude an officer of the militia. We are of
opinion that a reading of the entire title
and the various chapters of the Revised

Civil Statutes relative to’ the Nationak
Guard makes it clear that an officer of that
body is a ‘military’ and not a ‘civil of-
ficer,) * * *2

In the brief filed by the Honorable Wm.
C. McCraw, Attorney General, the validity
of this Act on this point was not question-
ed. The Honorable Gerald C. Mann is
now Attorney General, and has filed a
brief on this question. On this point the
provisions of the Federal and State con-
stitutions, and the decisions construing such
constitutional provisions and statutes, are
cited and discussed. After a discussion of
the decisions relating to this matter, the
views of that department are expressed as.
follows:

“Article 16, Section 30a, of the Consti-
tution deals with civil officers and boards,
and Article 16, Section 46, of the Constitu~
tion deals with distinctly military matters.
This seems to have been recognized with-
out question in commissioning officers of
the National Guard, and we conclude that
the statute creating the Armory Board
deals distinctly with the military and is not
limited by the provisions of the Constitu-
tion applying to the civil officers of the-
government, o

“The Constitution seems to give to the
Legislature unlimited power to pass laws.
for the organization and disciplining of the
Militia in so far as the said Constitution.
is concerned, and not otherwise limited,.

rexcept by the requirement that the laws

passed must not be ‘incompatible with the-
constitutional laws of the United States.

“Tt 1is, therefore, submitted that the
tenure of office, as prescribed in the Ar-
mory Board Act, is not in conflict with the:
provisions of our State Constitution.”

The clear purpose of this Act is.
to give stability to the military arm of the
State. It provides that the persons acting
as members of the existing Texas National
Guard Armory Board shall compose the
members of the Board under this Act..
This Act provides that those who constitute:
this Board shall be the three ranking mem-
bers of the Texas National Guard, which.
insures experienced men on the Board to.
guide and direct the affairs of the Texas
National Guard. The members of the
Board serve without pay, and it is to them
a duty of trust and honor. The dominant
object of this part of the Act is to have
continuity of service on the Board of men:
of military training, and who have been

]




selected for their experience and merit, in
order ‘that the efficiency of the Board may
not be impaired. We hold that the Board
provided for therein is not such a Board
as contemplated by Sections 30 and 30a,
supra, and we are of the opinion that this
Act does not violate the provisions of such
sections of the Constitution.

The first objection urged by the Attorney’

General suggests the invalidity of the Act
because it violates Sections 49 and 50 of
Article 3 of our Constitution. Those pro-
visions of the Constitution read as fol-
lows: '
“Sec. 49. No debt shall be created by
or on behalf of the State, except to supply
casual deficiencies of revenue, repel inva-

sion, suppress insurrection, defend the
State in war, or pay existing debt;
% sk

“Sec. 50. The Legislature shall have no
power to give or to lend, or to authorize
the giving or lending, of the credit of the
State in aid of, or to any person, associa-
tion or corporation, whether municipal or
othef, or to pledge the credit of the State
'in any manner whatsoever, for the payment
of the liabilities, present or prospective, of
any individual, association of individuals,
municipal or other corporation whatso-
ever.”

The Act under consideration (now Arti-
«cle 5890b, supra) embraces the following
described dominant purposes:

1. It prescribes that the Texas National
‘Guard Armory Board shall consist of three
members, prescribes their tertns of office,
and prescribes that said Board shall be a
body politic and corporate.

© 2. It prescribes that the Board shall
have charge of the acquisition, construc-
tion, rental, control, maintenance, and oper-
ation of all Texas National Guard ar-
mories, and other property and equipment
necessary or useful in connection there-
with, and that said Board shall possess all
powers necessary and convenient for the
accomplishment of such duty,—including,
but without being limited thereto, the fol-
lowing express powers:
(a) To sue and be sued.

(b) To enter into contracts in connection
with any matter within the objects, pur-
poses, or duties of the Board.

(¢) To acquire property, whether real,
personal, or mixed, by gift or by purchase;
and to convey such property, and to pledge
the rents, issues, and profits thereof.
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(d) To borrow money, and to issue and
sell bonds, debentures, and other evidences
of indebtedness, for the purpose of acquir-
ing building sites and buildings, and for
the purpose of constructing and equipping
buildings; and such bonds, debentures, or
other evidences of indebtedness to be pay-
able solely from the rents, issues, and
profits of all the property so acquired or
constructed by the Board.

(e) To execute and deliver leases, leasing
to the State of Texas, through the Ad-
jutant General, for such lawful terms as
may be determined by the Board, any
building or buildings, and the equipment
therein, and the site or sites therefor, to
be used for armory and other proper pur-
poses; and to renew such leases from time
to time.

Section 2(h) of the Act authorizes the
Board “To borrow money, and to issue and
sell bonds, debentures and other evidences
of indebtednéss for the purpose of acquir-
ing building sites and buildings, and for
the purpose of constructing and equipping
buildings, such bonds, debentures or other
evidences of indebtedness to be fully ne-
gotiable and to be payable solely from the
rents, issues and profits of all of the prop-
erty so acquired or coastructed by the
Board. * * * Such bonds, debentures
or other evidences of indebtedness shall be
secured by pledge of all of the rents, is-
sues and profits of all the property owned
by the Board, and for that purpose the
Board shall have power from time to
time to execute and deliver trust deeds
and trust agreements whereunder any bank
or trust company authorized by the laws
of the State or of the United States of
America to accept and execute trusts in
the State may be named and act as Trus-
tee.”

The indenture, shown in the resolution
and in the form of the bond, contains the
following provisions:

“The principal of and interest on this
bond and all other bonds issued under the
said Indenture are payable solely from the
rents, issues and profits to be derived by
the Board from the operation and/or leas-
ing of the said armory buildings, after the
payment of the cost of operating, main-
taining, insuring and repairing the same
and the necessary and proper administra-
tive expenses of the Board, * * *

“This bond shall not constitute nor be
deemed to be or create an indebtedness of
the State of Texas of any kind or nature,
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nor is the credit of the State of Texas
pledged for the payment of ‘this bhond or
the interest hereon, or any part thereof.”

Il The Constitution is the funda-
mental law, which contains the principles
upon which the government of the State
rests, regulating the three branches of gov-
ernment, and directing how each depart-
ment shall exercise its powers. The Con-
stitution is to be construed as a whole, so
as to give effect to every provision, and,
if possible, to harmonize them. Galveston,
H. & S. A. Ry. Co. v. State, 77 Tex. 367,
12 S.W. 988, 13 S.W. 619; Jones v. Wil-
liams, 121 Tex. 94, 45 S.W.2d 130, 79 A.
L.R. 983; Collingsworth County v. Allred,
120 Tex. 473, 40 S.W.2d 13; Travelers’
Ins. Co. v. Marshall, 124 Tex. 45, 76 S.W.
2d 1007, 96 AL.R. 802; 9 Tex.Jur., sec.
24, pp. 434, 435.

In Section 46 of Article 16 of the
Constitution the Legislature is expressly
commanded to provide by law, “in such
mamner as they shall deem expedient,”
for the organization of the militia of this
State. It would be idle to say that the
Legislature could comply with the mandate
expressed in such provision without means
to ‘finance the “organizaiion and disciplin-
ing the militio of the State” It has long

been the policy of the courts of this State.

to construe liberally constitutional provi-
sions directing the action of legislatures,
so as to carry out the purposes for which
such provisions of the Constitution were
‘adopted. See 9 Tex.Jur., sec. 22, p. 432.

This Court has repeatedly held
that no act of the Legislature will be de-
clared unconstitutional unless some provi-
sion of the Constitution can-be cited which
clearly shows the invalidity of such act.
Brown v. City of Galveston, 97 Tex. 1, 75
S.W. 488; 9 Tex.Jur., sec. 59, pp. 477, 478,
and cases cited in footnotes. The burden
is on him who attacks a law for unconsti-
tutionality and courts need not exert their
ingenuity to find reasons for holding the
law invalid. As was said by the Supreme
Court of the United States in the case of
Middleton v. Texas Power & Light Co.,,
249 U.S. 152, at page 157, 39 S.Ct. 227,
at page 229, 63 L.Ed. 527: “There is a
strong presumption that a Legislature un-
derstands and correctly appreciates the
needs of its own people, that its laws are
directed to problems made manifest by ex-
perience, and that its discriminations are
based upon adequate grounds.”
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If doubt should be raised as to
the .validity of a statute, such statute
should be held valid unless it clearly vio-
lates some provision of the Constitution.
This Court, speaking through Mr. Justice
Brown, in the case of Brown v. City of
Galveston, 97 Tex. 1, 75 S.W. 488, 492,
said: “If there be doubt as to the validity
of the law, it is due to the co-ordinate
branch of the government that its action:
should be upheld and its decision accepted
by the judicial department. In his work
on Constitutional Limitations (page 218),
Mr. Cooley says: ‘The question whether
a law be void for its repugnancy to the
Constitution is at all time a question of
much delicacy, which ought seldom, if
ever, to be decided in the affirmative in
a doubtful case. The court, when impelled
by duty to render such a judgment, would
be unworthy of its station could it be
unmindful of the solemn obligation which
that station imposes; but it is not on
slight implication and’ vague conjecture
that the Legislature is to be pronounced
to have transcended its powers, and. its
acts to be considered void. The opposition
between thé Constitution and the law
should be such that the judge feels a clear
and strong conviction of their incom-
patibility with each other.””

Mr. Justice Williams, speaking for this
Court in Lindsey v. State, 96 Tex. 586,
at pages 588, 589, 74 S.W. 750, 751, said:
“We must take and apply the plain lan-
guage of the Constitution as we find it,
and cannot add to it so as to restrict
the powers of the Legislature further than
such language restricts it, in order to
prevent a fancied mischief, ‘We are not
to import difficulties into a Constitution by
a consideration of extrinsic facts, when
none appear upon its face.” Cooley, Const,
Lim, 78.”

This Court construed the law, Chapter 7,
Acts of the 4th Called Session of the 43d
Legislature, page 19 et seq., Vernon’s
Ann.Civ.St. tit. 128, c. 8 note, under which
the Lower Colorado River Authority was
created. In that Act the Legislature au-
thorized the issuance of bonds, and pro-
vided that such bonds should be payable
solely out of the revenues to be derived
by the district in respect of its property,
and that the credit of the State should
never be pledged, nor should any tax be
levied by the district for the payment of
such bonds. The Attorney General re-
fused to approve the bond issue, and
original mandamus proceedings were filed




in this Court to compel him to approve
such bonds. Among the reasons alleged
for refusing to approve the bond issue was
the following: “Said sub-section (c) (of
Section 59 of Article 16 of the Constitu-
tion) further provides that ‘the Legislature
shall not authorize the issmance of any
bonds or provide for any indebtedness
against any reclamation district unless such
proposition shall first be submitted to the
qualified property tax-paying voters of
such district and the proposition adopted.””

In answer to such contention, this Court,
speaking through Mr. Justice Critz, in the
case of Lower Colorado River Authority
v. McCraw, 125 Tex. 268, 83 S.W.2d 629,
633, said: “Bonds payable only out of
revenues, and that can never become a
charge otherwise against the district, do
not constitute an indebtedness within the
meaning of sub-section (c), supra, City of
Dayton v. Allred (Commission of Appeals
opinion adopted) [123 Tex. 60], 68 S.W.
2d 172, and authorities there cited; City
of Houston v. Allred (Commission of Ap-
peals opinion adopted) [123 Tex. 334], 71
S.w.2d 251.”

In the case of Brazos River Conserva-
tion and Reclamation District v. McCraw,
126 Tex. 506, 91 S.W.2d 665, 672, it was
contended that the proposed issue of bonds
would violate Sections 49 and 50 of Article
3 of the Constitution. Mr. Chief Justice
Cureton, speaking for this Court, in that
case said: “The objection that the act
is an attempt to authorize the board of
the district to create a debt in behalf of
the state, or lend the credit of the state
in violation of the inhibitory provisions
of sections 49 and 50 of article 3 of the
Constitution, is without merit. No debt
on the part of the state is to be created,
nor is the state’s credit loaned for that
purpose.” .

Il Finally, we held that the bonds
provided for by the Act under considera-
tion would create no debt against the
State of Texas; nor is the credit of the
State pledged for the payment of such
bonds, or interest thereon, or any part
thereof. Such bonds would be payable
solely from the rents, issues, and profits
to be derived from the operation or leasing
of the armory buildings; unless the Legis-
lature, in the exercise of its power and
discretion, should see fit, when making its
biennium appropriations, to include therein
a sufficient sum of money to pay such
bonds, or any part thereof.
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The. Act is also assailed on the ground
that the Legislature has exceeded its con-
stitutional authority by undertaking to
delegate to the Board the power to fix
the rentals to be paid by the State, and
that such effort on the part of the Legisla-
ture to delegate such power is in violation
of Section 1 of Article 2 and Section 1
of Article 3, of the Constitution.

Section 1 of Article 2 provides that the
powers of the government of the State
shall be divided into three distinct de-
partments, the legislative, the executive,
and the judicial; and, except as expressly -
permitted by the Constitution, one depart-
ment shall not entrench upon the power
and rights of the other departments.

Section 1 of Article 3 reads: “The
Legislative power of this State shall be
vested in a Senate and House of Repre-
sentatives, which together shall be styled
“The Legislature of the State of Texas,”

Modern conditions have brought about
many new problems which invoke govern-
mental aid and regulation. That it is
impossible for the Legislature or the Con-
gress to express in detail every thing or
act required to administer such laws
efficiently and practically is now undis-
puted. The constant trend of modern
legislation is to delegate certain power
and discretion to boards, tribunals, and
representatives, to carry out certain pur-
poses for which such legislation is enacted.
12 C.J., sec. 323, p. 841,

Il The general rule prevails that,
unless there is express authority given in
the' Constitution, the power of general
legislation may not be delegated by the
Legislature. See 9 Tex.Jur., sec. 68, p.
493. However, there are many powers
that the Legislature may delegate to other
bodies. In many instances, where the
Legislature cannot itself practically or ef-
ficiently perform the functions required,
theré can be no doubt of its authority to
designate some tribunal to perform the .,
duties required to carry out the purposes
of such legislation, In this State the
Legislature has created the Railroad Com-
mission, the Live Stock Commission, the
Highway Commission, and many other
agencies; and the trend of modern deci-
sions is to uphold such laws. Trimmier
v. Carlton et al.,, 116 Tex. 572, 296 S.W.
1070; O’Brien et al. v. Amerman et al,
112 Tex. 254, 247 S.W. 270; 9 Tex.Jur.,
sec. 70, pp. 496, 497, and cases cited in
the footnotes; Selective Draft Law Cases,
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245 U.S. 366, 38 S.Ct. 159, 62 L.Ed. 349,
L.R.A.1918C, 361, Ann.Cas.1918B, 856; 11
Am.Jur., secs. 240, 241, 242, and 243, p.
955 et seq., and cases cited in footnotes.

It was urged that the Selective Draft
Law was unconstitutional because it vio-
lated Section 8 of Article 1 of the Fed-
eral Constitution, above quoted. It was
contended there that a citizen could not be
drafted into military service and sent out
of the country, and that the Act delegated
legislative authority and infringed on the

~ provisions of the Constitution concerning

judicial powers. Many other objections
were raised as to the validity of the Act.
Mr. Chief Justice White, speaking for the
Supreme Court of the United States, in
the celebrated Selective Draft Law Cases,
supra, brushed aside the objections made,
and, after describing the power of the na-
tion to raise an army, said [245 U.S. 366,
38 S.Ct. 164]:

“Brevity prevents doing more than to call
attention to the fact that the organized
body of militia within the states as train-
ed by the states under the direction of
Congress became known as the National
Guard. Act of January 21, 1903, c. 196,
32 Stat. 775; National Defense Act of
June 5, 1916, ¢, 134, 39 Stat. 211. And
to make further preparation from among
the great body of the citizens, an addi-
tional number to be determined by the
President was directed to be organized and
trained by the states as the National Guard
Reserve. National Defense Act, supra.

“Thus sanctioned as is the act before us
by the text of the Constitution, and by its
significance as read in the light of the
fundamental principles with which the sub-
ject is concerned, by the power recognized
and carried into effect in many civilized
countries, by the authority and practice of
the colonies before the Revolution, of the
states under the Confederation and of the
government since the formation of the
Constitution, the want of merit in the con-
tentions that the act in the particulars which
we have been previously called upon to
consider was beyond the constitutional pow-
er of Congress, is manifest.”

In summing up his conclusions in that
case, he further said: “It remains only
to consider contentions which, while not
disputing power, challenge the act because
of the repugnancy to the Constitution sup-
posed to result from some of its provi-
sions. Tirst, we are of opinion that the
contention that the act is void as a delega-

tion of federal power to state officials
because of some of its administrative fea-
tures, is too wanting in merit to require
further notice. Second, we think that the
contention that the statute is void because
vesting administrative officers with legis- -
lative discretion has been so completely ad-
versely settled as to require reference only
to some of the decided cases. Field v.
Clark, 143 U.S. 649, 12 S.Ct. 495, 36 L.Ed.
294; Buttfield v. Stranahan, 192 U.S. 470,
24 S.Ct. 349, 48 L.Ed. 525; Intermountain
Rate Cases, 234 U.S. 476, 34 S.Ct. 986,
58 L.Ed. 1408; First National Bank wv.
[Fellows ex rel.] Union Trust Co., 244
U.S. 416, 37 S.Ct. 734, 61 L.Ed. 1233 [L.
R.A.1918C, 283, Ann.Cas.1918D, 1169]. A
like conclusion also adversely disposes of
a similar claim concerning the conferring
of judicial power. Buttfield v. Stranahan,
192 U.S. 470, 497, 24 S.Ct. 349, 48 L.Ed.
525; [United States ex rel.] West v. Hitch-
cock, 205 U.S. 80, 27 S.Ct. 423, 51 L.Ed.
718; Oceanic Steam Navigation Co. v.
Stranahan, 214 U.S. 320, 338-340, 29 S.
Ct. 671, 53 L.Ed. 1013; Zakonaite v. Wolf,
226 U.S. 272, 275, 33 S.Ct. 31, 57 L.Ed. 218.”

The Legislature has found that boards
are convenient and practicable in carrying
out the purposes of the Legislature, and
many Acts could be cited. For instance,
by the Acts of 1934, 43d Leg., 2d Called
Sess., p. 14, ch. 5, as amended Acts of
1935, 44th Leg., 2d "Called Sess., p. 1752,
ch. 459, and Acts 1934, 43d Leg., 2d Called
Sess., p. 94, ch. 40, now Arts. 2603c and
2603d. Vernon’s Ann.Civ.St.,, the Legis-
lature . delegated certain powers to the
Board of Regents of the University of.
Texas and its branches, and to the boards
of directors of many other educational in-
stitutions in this State, to obtain funds
from the federal government. Said boards
were given broad powers to make contracts
and issue bonds. Subject to certain re-
strictions, the Act, among many other
things, provides:

“#* %k # each of said boards is given
complete discretion in fixing the form,
conditions, and details of such bonds or
notes. Any bonds or notes issued hereun-
der shall not be an indebtedness of the
State of Texas, but shall be payable solely
from the revenues to be derived from the
operation of said buildings.

# * % # * * ®

“Each of said boards is hereby author-
ized and empowered to enter into contracts
with municipalities or school districts for

7 .




the joint construction of museum, library
buildings, or such other buildings as may
be deemed necessary.”

See, also, Articles 2589b and 2603a, Ver-
non’s Ann.Civ.St.

The case of Fort Worth Cavalry Club
v. Sheppard, 125 Tex. 339, 83 S.W.2d 660,
involved a lease, under which the State, as
lessee, acting through the Adjutant Gen-
eral, had undertaken to acquire and pay
rental for certain real property to be used
as an armory. That case involved the con-
struction of article 5787 et seq. of the Re-
vised Civil Statutes of Texas, as to the
power of the Adjutant General to execute
a contract. The law under which that
case arose did not contain any express lan-
guage authorizing the Adjutant General
to rent or lease armories for the National
Guard for any period of time. He ex-
ecuted a contract for a term of five years
for certain real property located in this
State, and agreed to pay so much per
month therefor. The contract contained
the following provision: “The State of
Texas guarantees the payment of the rent
for the above described property in ac-
cordance with this lease contract.” The
question was raised there, as here, that the
Adjutant General did not have the author-
ity to execute a contract on behalf of the
State. In an opinion of this Court, written
by Mr. Justice Critz, it was said: “When
we come to construe such statutes, togeth-
er with the above-quoted appropriation act,
it is reasonably clear to us that the Adju-
tant General had the implied power, within
the reasonable limitations of such appro-
priation, to make contracts for the period
and purposes covered thereby, and no fur-
ther.” 83 S.W.2d page 665.

We will consider the third, fourth, and
fifth objections together,

The State has the right to con-
tract, unless restricted or limited by the
Constitution. The subjects of contract, the
length of term for which a contract may
be made, and the general policy relating to
contracts, are clearly within the power of
the Legislature. The Constitution does not
provide for the length of term for which a
contract may be made by the State. The
only provisions of the Constitution which
might affect the term of a contract are
‘those which prohibit the creation of any
debt by or on behalf of the State (Sec-
tion 49 of Article 3 of the Constitution)
and that no appropriation of money may
be made for a longer term than two years

(Section 6 of Article 8 of the Constitu-
tion), and that monopolies shall never be
allowed (Section 26 of Article 1 of the
Constitution).

The contract involved here was made
by the Board by virtue of the provisions
of this Act. It is specifically agreed that
the lease term will coincide with the bi-
ennium appropriation, so that each lease
term will expire on the same day that the
biennium appropriation expires.

The case of Charles Scribner’s Sons v.
Marrs, 114 Tex. 11, 262 S.W. 722, 725,
involved a contract executed by the State
Textbook Commission for a period of
time not to exceed six years, as provided
for in the Act authorizing the execution
of said contract. It was contended that
the contract executed under such Act vio-
lated the Constitution. This Court, after
discussing the Act in the light of the Con-
stitution, and holding that the State Text-
book Commission could execute such a
contract, held: ‘“‘Obligations that run cur-
rent with revenues are not debts within
the contemplation of the Constitution.”

In this Act it is provided that the Texas
National Guard Armory Board is consti-
tuted a body politic and corporate, and pre-
scribes how it shall organize and function.
It in detail describes the duties and pow-
ers of such Board, and among the powers
so granted is the following: “(1) To ex-
ecute and deliver leases demising and
leasing to the State of Texas through the
Adjutant General for such lawful term
as may be determined by the Board, any
building or buildings and the equipment
therein and the site or sites therefor, to be
used for armory and other proper, purposes,
and to renew such leases from time to time;
provided, however, that if at any time the
State of Texas shall fail or refuse to
pay the rental reserved in any such lease,
or shall fail or refuse to lease gny such
building and site, or to renew any exist-
ing lease thereon at the rental provided
to be paid, then the Board shall have the
power to rent such building and equip-

ment and the site therefor to any person .

or entity and upon such terms as the Board
may determine.” Vernon’s Ann.Civ.St. art.
5890b, § 2(i).

This Act places the burden on the Board
to do whatever is necessary to carry out
its objects and purposes, and such con-
tracts or leases are to be made “through

the Adjutant General for such lawful term
as may be determined by the Board.,” The
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Board is authorized to acquire sites for
armory purposes, by gift or purchase, and
to pledge the rents or profits thereof, and
to execute bonds, debentures, and other evi-
dences of indebtedness therefor, payable
solely from the rents, issues, and profits
thereof; and it is expressly agreed that
said bonds or other evidences of indebt-
edness shall not constitute nor be deem-
ed a debt of the State of Texas, nor is
the credit of the State of Texas pledged for
the payment thereof.

The fourth objection is that the Board
is without authority to lease to the State
any buildings it may erect on the sites held
by the Board, since to do so would be sub-
leasing said buildings, which is not author-
ized by this Act.

The general rule prevails in
this State that one who rents property
from another shall not sublease same with-
out the consent of the owner. Article
5237, R.C.S. A copy of the proposed form
of lease is-attached to this record, and it
contains the following clause: “The les-
see hereby covenants that it will not as-
sign this lease or any interest hereunder
- ‘and will not sublet the demised premises
or any part thereof without the written
consent of the lessor first had and ob-
tained.” TUnquestionably a lessor can con-
sent for a lessee to sublease property.
Therefore the fourth objection is over-
ruled.

In our opinion, this Act does not vio-
late any of the provisions of the Constitu-
tion, and we find adequate grounds on
which to base its wvalidity.

Since the second objection urged by re-
spondent does not relate to the validity of
the Act in controversy, we will consider
it last.

BB The State has a vital interest
in its cities. In its governmental capacity
a city is a political subdivision of the State,
and in many instances is considered as an
agent of the State; and the State may
use such agent in the discharge of its du-
ties. Yett v. Cook, 115 Tex. 205, 281 S.W.
837; City of Uvalde v. Uvalde Elec. &
Ice Co., Tex.Com.App., 250 S.W. 140;
City of Trenton v. New Jersey, 262 U.S.
182, 43 S.Ct. 534, 67 L.Ed. 937; 29 A.L.R.
1471; 43 C.J., sec. 5, p. 69, and sec. 179,
p. 182, and cases cited in footnotes; Cor-
poration of San Felipe De Austin v. State,
111 'Tex. 108, 229 S.W. 845; City of Aran-

sas Pass v. Keeling, 112 Tex. 339, 247
S.W. 818; 43 C.J., sec. 5, p. 70.

This record discloses that sites for ar-
mories either have been or will be made
by municipal corporations. It is contend-
ed that, in view of Section 52 of Article
3 of the Constitution, the Board cannot
validly acquire sites for armories by way
of donations from incorporated cities, and
that lease contracts or pledge of revenues
from the buildings to be erected en such
sites would not constitute a valid security
for the payment of the bonds.

This Act does not undertake to auth-
orize municipal corporations to donate
sites for armories; nor has the Legisla-
ture enacted any law which undertakes
to confer on such cities that power. Since
the Legislature has not by law authorized
municipal corporations to donate sites for
armories, it becomes unnecessary to de-
cide the power of the Legislature to au-
thorize municipal corporations to lend their
aid to the Board by donating sites for ar-
mories under the provisions of Section 52
of Article 3 of the Constitution.

The question before us is whether the
Attorney General should be compelled by
mandamus to approve bonds based on lease
contracts on sites donated to the Board
by municipal corporations.

B A vwrit of mandamus will not
issue to compel the Attorney General to
perform an official act unless relator shows
a clear legal right to such writ. Denison
v. Sheppard et al, 122 Tex. 445, 60 S.W.
2d 1031; XKemp v. Wilkinson, 113 Tex.
491, 259 S.W. 912; 28 Tex.Jur., p. 533, sec.
11. If the right to such relief is doubtful,
the writ of mandamus will not issue. Bled-
soe v. International R. Co., 40 Tex. 537; -
28 Tex.Jur., pp. 533, 534, sec. 11, and cases
cited in footnotes.

It is contended by relator that the State
may authorize a municipal corporation as
its agent to donate a site for an armory;
citing, among others, the cases of City of
Aransas Pass v. Keeling, supra, and Braz-
os River Conservation and Reclamation
District v. McCraw, supra.

The case of City of Aransas Pass v.
Keeling, supra, is not in point. That case
involved an Act of the Legislature author-
izing the City of Aransas Pass to construct
sea walls in order to protect the city from
calamitous overflows. That Act was up-
held by virtue of Section 8 of Article 11 of




the Constitution, wherein the Legislature
is authorized to aid cities situated on the
Gulf coast in the construction of sea walls
and breakwaters. The Act was also sus-
tained on the language used in Section 51
of Article 3 of the Constitution, which ex-
pressly granted the Legislature the power
“to extend aid to a city “in case of public
calamity.”

Likewise, in the case of Brazos River
Conservation and Reclamation District v.
McCraw, supra, the Act of the Legislature
authorizing such District to issue bonds
was sustained by reason of Section 59 of
Article 16 and Section 51 of Article 3, of
the Constitution.

As it appears that the security of
the bonds provided for in the Act under
consideration would rest in part on lease
contracts for armory sites which have been
or will be donated by municipal corpora-
tions, the Attorney General was clearly
within his right in refusing to approve such
bonds. For this reason the writ of manda-
mus will be refused.

CRITZ, Justice (concurring in part and
dissenting in part).

T am in full accord with the judgment en-
tered in this case. I am also in accord with
the grounds set forth in the opinion of the
Court on which such judgment is entered.
If I properly interpret the opinion of the
majority, its effect is to hold that if these
bonds are again presented to the Attorney
General for approval, with the record in
conformity with the opinion, it will be his
duty to approve them. I am not in accord
with this part of the opinion. The follow-
ing expresses my views:

Subdivision (h) of Section 2 of the Act
under consideration here creates a board,
whose duty it is to carry out and effectuate
its provisions and purposes. It is provided
that the persons acting as members of the
existing Texas National Guard Armory
Board shall constitute the Board under this
Act. This means that the persons who con-
stituted the Texas National Guard Armory
Board at the time this Act became effective
were constituted the Board thereunder.
The Board existing at such time consisted
of three members, being the three active
senior officers of .the Texas National
Guard. Acts 1935, 44th Leg., p. 462, ch.
184. It follows that the Board created by
this Act consisted in the beginning of three
members, who were the three senior active
officers of the Texas National Guard. The
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subdivision of this Act here under consid-
eration then proceeds to provide: “Mem-.
bers of the Board shall serve * * * un-
til their resignation in writing shall be ac-
cepted by the Governor of Texas, or until
death or removal for malfeasance.” Thus,
under the express terms of the Act, a
Board is created whose members hold their
respective offices for life, unless they re-
sign, die, or are removed for malfeasance.
To my mind, such a provision is in absolute
contradiction and contravention of Sections
30 and 30a of Article 16 of our State Con-
stitution.

Section 30, supra, limits the terms of all
officers in this State, except members of the
Railroad Commission and officers whose
terms are otherwise fixed by the Comnstitu-
tion, to not exceeding two years. Section
30a, supra, so far as applicable here, stipu- -
lates that the Legislature may provide by
law that the members of such boards as
have been, or may hereafter be, established
by law, shall hold their respective offices for
a term of six years. Officers who hold of-
fice for life, tnless they die, resign, or are
removed for malfeasance, are not only un-
known to our State Government, but are
absolutely prohibited by our Constitution.
It is my opinion that the Board created by
this Act is unconstitutional and void, be-
cause in violation of Sections 30 and 30a of
Article 16 of our State Constitution. The
Act is utterly unworkable without a Board.
It is therefore my opinion that the whole
Act must fall, because of the unconstitu-
tionality of the Board. X

‘If T properly interpret the majority opin-
ion, it holds that Sections 30 and 30a of
Article 16 of our State Constitution are not
violated in this instance in the terms of of-
fice prescribed for the offices filled by the
members of this Board, because such offices
are military and not civil offices, and be-
cause the persons who fill such offices are
military officers, and not civil officers. I
cannot agree to such a holding. The very
Act which created this Board requires that
its members shall take the constitutional
oath of office prescribed for civil officers of
our State Government. Such Act also pro-
vides that such Board shall be a body po-
litic and corporate. It is also provided that
stich Board can sue and be sued. The du-
ties- of the members of this Board are, for
all practical purposes, purely civil in their
nature. The members of this Board must
be members of the National Guard when
they are first inducted into office; but
thereafter they can sever all connection
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with the National Guard, and still serve as
members of the Board for life. As already
shown, the duties of this Board are purely
«civil. Not one lawful act or duty is au-
thorized or required by this law of this
Board that could not be authorized and re-
.quired of the Board of Control, or any
-other civil State agency. In this connec-
tion, not one act or duty is required or au-
thorized that could not be required or au-
thorized of a board composed purely of
members taken from the ordinary walks of
life. It is of tremendous significance that
this law makes this Board a body politic,
and requires its members to take the con-
stitutional oath of office. The Legislature
had no power to require the members of
this Board to take the oath of office pre-
scribed by our fundamental law for civil
officers, unless it regarded and had consti-
tuted them such officers; and to my mind
the fact that such oath was required fur-
nishes conclusive proof that the Legislature
intended the members of this Board to be
<ivil officers.

To my mind, this Act, in so far as it au-
thorizes rental or lease contracts with the
State, and long-term bonds of the Board
based thereon, presents a legal impossibil-
ity, and a legal paradox. According to the
plan, the Board is constituted a State agen-
¢y, and its members State officers. The
Board acquires property in its name as
such. The Board rents the property ac-
quired by it to the State, by making rental
contracts with another State agency, the
Adjutant General. On such lease contracts
the Board issues bonds, secured by the
rents to be paid by the State. When the
bonds are all paid, the properties held by
the Board become, as a matter of law, the
properties of the State. Under such a
law, while the Board holds the legal title,
such title holding is a pure fiction. The
real title is in the State from the beginning.
Thus we have one agency of the State tak-
ing the State’s own property and leasing it
to the State, for a stipulated rental to be
paid by the State, and bonds issued on such
rental. I cannot agree that such a scheme
is possible. One cannot rent his own prop-
erty to himself. If this scheme is good in
Jaw the State can issue bonds in any
amount and for any term of years by the
simple expedient of purchasing or leasing
property in the name of some State agency,
then have such State agency to rent or
lease the property to the State by making

“rent or lease contracts with some other

- 1

agency of the State, and then issue interest
bearing bonds based on the rentals to be
paid by the State. To my mind, such a
law is a plain contradiction, and an evident
evasion. I protest any holding that lends
judicial approval to such an impossible
scheme.

11 I properly interpret the opinion of the
majority, it holds that this law does not at-
tempt to authorize lease contracts with the
State, except for two years at a time. I
agree with this holding. The record, how-
ever, makes some reference to long-term
lease contracts. I do not know what is
meant by this. I simply stand on the state-
ment that I am of the opinion that, if this
law is otherwise valid, lease contracts for
two years at a time can be made. Of
course, I do not believe that the law is oth-
erwise valid-—for reasons I have stated.

The opinion of the majority condemns
these bonds because the record shows that
it is contemplated that some of the sites on
which armories will be built will be donat-
ed by cities. The Act does not attempt to
authorize such. The opinion says that it
does not pass on the power of the Legisla-
ture to authorize such donations, because
that question is not before the Court. If
it is intended by the opinion to express a
doubt on this question, I disagree. I have
no doubt. To my mind, Section 52 of Ar-
ticle 3 of our State Comnstitution absolutely
prohibits such a donation.

Section 46 of Article 16 of our Constitu-
tion, in effect, authorizes the ILegislature
to organize and discipline «the Militia of
this State “as they shall deem expedient,
not incompatible with the Constitution and
Laws of the United States.” I do not be-
lieve that the phrase, “as they shall deem
expedient,” etc., has effect to authorize the
Legislature, in military matters, to override
or ignore any other part of our State Con-
stitution. I think Section 46, supra, simply
authorizes the Legislature to provide for
organizing and disciplining the Militia,
nothing more and nothing less. I think
that in doing so the Legislature must not
transgress any other part of our fundamen-
tal law. Of course, it must not transgress
the Constitution and Laws of the United
States. I attach no significance to the
phrase, “as they shall deem expedient.”
Our government is fotunded upon the prin-
ciple that in time-of peace the civil author-
tiy predominates over the military author-
ity.






