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Ernest A. Knipp, R. R. Lewis, Geo. D.
Neal (of Lewis & Neal), Dan W. Jackson,
Cr. Dist. Atty., of Harris County, W. L.

Cook, Asst. Cr. Dist. Atty, of Harris
County, Sewall Myer, City Atty., and Spur-
geon E. Bell, Asst. City Atty., all of Hous-
ton, for relator.

Gerald C. Mann, Atty. Gen., and R, W.
Fairchild, and Clarence E. Crowe, Jr., Asst,
Attys. Gen., for respondent.

CRITZ, Justice.

This is a mandamus proceeding instituted
directly in the Supreme Court by Harris
County Flood Control District against
Honorable Gerald C. Mann, Attorney Gen-
eral of Texas, to compel him to approve
two issues of bonds proposed to be issued
by the District. One issue is for $500,000,
the other for $3,000,000. The validity of
the issue for $500,000 depends, in the main,
on the constitutionality of the Act of the
Legislature of this State creating the Dis-
trict, being H. B. 1131, Chapter 360, page
714, Acts Regular Session 45th Legislature,
1937, Vernon’s Ann.Civ.St. title 128, c. 8
note. The validity of the issue for $3,000,-
000 depends on the constitutionality of an
Act of the Legislature of this State, being
S. B. No. 6, Acts Regular Session 46th Leg-
islature, 1939, as well as the validity of the
Act of 1937 just mentioned. The Act of
1939 is Chapter 8, Special Laws 46th Legis-
lature, 1939, page 976. We shall hereafter
refer to the two Acts as the Act of 1937
and the Act of 1939, respectively.

The Act of 1937 creates this District as
a conservation and reclamation district,
with its boundaries and area identical with
the boundaries and area of Harris Coun-
ty, Texas. It is provided that the District
shall be a governmental agency and body
politic and corporate, with the powers of
government, and with the authority to ex-
ercise the rights, privileges, and functions
specified in the Act. The Act declares that
the creation and establishment of the Dis-
trict is “essential to the accomplishment of
the purposes of Section 59 of Article XVI
of the Constitution of the State of Texas,
as amended, including the control, storing,
preservation, and distribution of the storm
and flood waters, and the waters of the riv-

. ers and streams in Harris County and their

tributaries, for domestic, municipal, flood
control, irrigation, and other useful pur-
poses, the reclamation and drainage of the
overflow land of Harris County, the con-
servation of forests, and to aid in the pro-
tection of navigation on the navigable wa-
ters by regulating the flood and storm wa-
ters that flow into said navigable streams.”
Section 1.

The Act of 1937 creating this District
makes the Commissioners’ Court of Harris
County the governing body of such Dis-
trict. In this regard, the Act makes such
Commissioners’ Court the governing agen-
¢y of such District, with power conferred
and duties imposed to conduct all of its
governmental, political, and corporate pow-
ers. The 1937 Act creating the District
authorizes it to issue bonds, to be paid out
of ad valorem taxes to be levied upon real
and personal property situated therein.
Such bonds must be authorized by vote of
the qualified property tax-paying voters of
the District. In this connection, it appears
that the $500,000 bond issue here involved
has been duly authorized by proper vote of
the District, and there is no impediment to
its approval, if the Act of 1937 creating
the District is constitutional.

As already indicated, after this District
was created by the 45th Legislature, 1937,
the 46th Legislature, 1939, enacted Senate
Bill No. 6, above mentioned. By the terms
of such 1939 Act, for a period of ten years,
commencing September 1, 1939, there is do-
nated and granted by the State to Harris
County Flood Control District, supra, one-
half of the State ad valorem taxes collect-
ed in Harris County for general reventue
purposes. It is provided that such taxes so
donated shall be used by the District for
the purpose of preventing the continuing
public calamity caused by great floods and
to construct improvements to control flood
waters in Harris County for the protection
of life, property, soil, forests, public high-
ways, and the Houston Ship Channel lying
within said county, and to carry out ‘the
powers given in such Act and given in the
Act of 1937 creating the District.

The 1939 Act states, in Section 2 thereof,
that: “The County of Harris, Texas, act-
ing by and through its Commissioners’
Court, shall have authority, and it is here-
by authorized, to issue its negotiable bonds
secured by a pledge of the tax moneys do-
nated and granted by the State of Texas,
as hereinabove provided, and the proceeds




of the sale of such bonds may be used for
purchasing lands, easements, rights-of-way,
structures, and for the construction of im-
provements, including dams, reservoirs, and
all other works suitable for use in connec-
tion with the flood control program and
projects in said County and the mainte-
nance and operation thereof, and doing all
things necessary to the execution of the
purposes for which the grant and donation
is made; provided, however, that the ag-
gregate amount of bonds to be issued shall
not exceed such sum that the donation and
grant of one-half of the State ad valorem
taxes for a period of ten (10) years will
service so as to pay interest and to create
a sinking fund sufficient to pay said bonds
at maturity.”

The Act then provides that all bonds
issued under its provisions shall be issued
in the name of the District.

It will be seen from the above that,
under the Act of 1939, the tax donation is
to the District; not to the county. The
Act of 1939 authorizes the County of
Harris to issue its bonds, to be secured
by the taxes donated—not to Harris County,
but to the District. The part of the Act
of 1939 prescribing the form of the bonds
to be issued states that they shall be issued
in the name of ‘the District; not Harris
County. Looking at the entire Act, we
construe it as authorizing the issuance of
the bonds of the District; not Harris
County. We think this is plainly the in-
tent of the Act, taken as a whole, when it
is considered that the funds provided to
pay such bonds belong to the District, and
the bonds are to be issued in the name of
the District. Simply stated, the provision
of Section 2 of the Act, which states that
“the County of Harris * * * shall
have authority * * * to issue its nego-
tiable bonds secured by a pledge of the tax
moneys donated and granted by the State
of Texas, * * *” means that Harris
County Flood Control District may issue
such bonds, acting, as provided by said
Act, by and through the Commissioners’
Court of Harris County. The bonds and
bond record show that these bonds are
issued as the bonds of this District.

As authorizing the donation of the State
' tax moneys above mentioned, the 1939
Act contains, at its very beginning, the
following provision: “Section 1. State
Tax Donation: The Legislature finds and
declares that the recent and recurring
floods in Buffalo Bayou and other streams

and tributaries in Harris County, with
the consequent loss of many lives and of
property to the extent of millions of dol-
lars and the continued threat to commerce
on, and the use of, the Harris County
Houston Ship Channel and the Port of
Houston, constitute a public calamity to
the State of Texas and to the people and
property within said County.”

We will make such further statements of
the provisions of the two Acts here in-
volved as may be necessary to decide the
questions. of law here presented.

The issue of bonds for $3,000,000, here
involved, is secured by the donated taxes
provided by the 1939 Act.

F From all the provisions of the
1937 Act, creating this District and de-
fining its nature, purposes, and powers, we
think it is too plain to admit of debate that
such Act constitutes the District an arm
of the' State government,—that is, a State
governmental agency., We further think
that it is too plain to admit of debate that
such Act contemplates, or intends, that
this District shall exist and function as a
governmental agency and a body politic
and corporate, separate, independent, and
distinct within itself. It is true that its
boundaries and area are identical with the
boundaries and area of Harris County, but
we do not regard that as any reason to
hold that this District is a corporate. or
political entity in anywise connected with,
or dependent on, the corporate or political
entity of Harris County. It was within
the power of the Legislature to create this
District as a conservation and reclamation
district and define its area and boundaries,
and the fact that the Legislature saw fit to
define such area and boundaries the same
as Harris County in no way indicates that
the Legislature did not intend the District
to be a separate and distinct corporate and
political entity. Subdivision (b) of Sec-
tion 59 of Article XVI, Texas Constitution,
Vernon’s Ann.St. We here quote the con-
stitutional provision just cited: “(b)
There may be created within the State of
Texas, or the State may be divided into,
such number of conservation and reclama-
tion districts as may be determined to be
essential to the accomplishment of the
purposes of this amendment to the con-
stitution, which districts shall be govern-
mental agencies and bodies politic and
corporate with such powers of government
and with the authority to exercise such
rights, privileges and functions concerning
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the subject matter of this amendment as
may be conferred by law.”

We shall now take up and decide the
objections to these bonds contained in the
answer of the Attorney General. In doing
so we will follow the order of said ob-
jections as contained in such answer.

By his first proposition the Attorney
General contends that that part of the
Act of 1939 which grants, for a period of
ten years, to this District one-half of the
State ad valorem taxes collected for gen-
eral revenuc purposes in Harris County,
is a violation of Section 51 of Article III,
Section 6 of Article VIII, and Section 49
of Article III, of our State Constitution,
. Vernon’s Ann.St.-

Section 51 of Article III of our State
Constitution prohibits the Legislature from
granting any public money to any in-
dividual, association of individuals, munici-
pal or other corporation whatsoever, with
certain exceptions. One of these excep-
tions is that the above-mentioned prohi-
bition shall not be construed so as “to
prevent the grant of aid in cases of public
calamity.”

Section 6 of Article VIII is as follows:
“Sec. 6. No money shall be drawn from
the Treasury but in pursuance of specific
appropriations made by law; mnor shall
any appropriation of money be made for a
longer term than two years, except by the
first Legislature to assemble under this
Constitution, which may make the necessary
appropriations to carry on the government
until the assemblage of the sixteenth Legis-
lature.” ’

Section 49 of Article III is as follows:
“Sec. 49. No debt shall be created by or
on behalf of the State, except to supply
casual deficiencies of revenue, repel in-
vasion, suppress insurrection, defend the
State in war, or pay existing debt; and the
debt created to supply deficiencies in the
revenue, shall never exceed in the aggregate
at any one time two hundred thousand
dollars.”

If the donation of State taxes provided
by the Act of 1939 is authorized by Sec-
tion 51 of Article III of our State Con-
stitution, then it is too plain to admit of
debate that such donation cannot violate
either Section 6 of Article VIII or Sec-
tion 49 of Article III, supra. Brazos
River Con. & Rec. Dist. v, McCraw, 126
Tex. 506, 91 S.W.2d 665; Aransas Pass
v. Keeling, 112 Tex. 339, 247 S.W. 818,

We therefore come to décide if this dona-
tion violates Section 51 of Article IIT of
our Constitution.

As already shown, Section 51 of Ar-
ticle ITT of our State Constitution prohibits
the Legislature from granting any public
money to any municipal or other corporation
whatsoever, with certain exceptions. One
of these exceptions is that such constitution-
al prohibition shall not be construed so as “to
prevent the grant of aid in cases of public
calamity.” In the Brazos River, etc., case,
supra, it was expressly held that a donation
of general fund State taxes could be made
for more than two years—in fact, for
20 years,—to a district such as this, where
the grant was authorized under Section 51
of Article III, supra, as “aid in cases of
public calamity.” It follows that this
grant cannot be condemned as unauthorized
under Section 51 of Article IIT, supra,
unless it can be said, as a matter of law,
that the legislative finding of “public
calamity” contained in this Act is without
any substantial basis on which to rest.

The 1939 Act finds that “the recent and
recurring floods on Buffalo Bayou and
other streams and tributaries in Harris
County, with the consequent loss of many
lives and of property to the extent of mil-
lions of dollars and the continued threat
to commerce on, and the use of, the Harris
County Houston Ship Channel and the
Port of Houston, constitute a public calam-
ity to the State of Texas and to the people
and property within said County.” Sec-
tion 1.

In the Brazos River, etc., case, supra
[126 Tex. 506, 91 S.W.2d 671] as shown
by the opinion of the late Chief Justice
Cureton, the public calamity found by the
Legislature as authority for a grant of
twenty years of State general revenue taxes
to the conservation and reclamation dis-
trict there involved was “recurrent, devas-
tating floods in the valley of Brazos River,
which have, over a long period of years,
caused a deplorable loss of life and prop-
erty, and the erosion of the soil and a
depletion of the fertility of the lands in
said valley and the water-shed served by
the Brazos River in Texas, and the public
highways and structures and lands belong-
ing to the State of Texas situated: within
said water-shed; all of which is hereby
declared to be a public calamity, * * *7
Acts 1935, Ist Called Sess., c. 368, § 5,
Vernon's Ann.Civ.St, title 128, c. 8 note.




It will be noted that the public calamity
named in the Brazos River Act was, in
legal effect, damage, and loss of life and
property, natural and man-made, caused by
recurrent, devastating floods in the valley
of the Brazos River and its tributaries. It
will also be noted that the public calamity
recited in the 1939 Act here involved is,
in legal effect, loss .of many lives and
millions of dollars worth of property, and
the continued threat of the loss of lives
and property, natural and man-made, caused
by the recurrent floods in Buffalo Bayou
and other streams and tributaries in Harris
County.

To our minds, it is too plain to admit
of “debate that the kind and character of
“public calamity” wupheld in the Brazos
River Act is, in law, the same kind and
character of public calamity found to exist
in the 1939 Act here involved. This Court
held the grant or donation constitutional
in the Brazos River Act. It ought, there-
fore, to follow that it is constitutional in
this Act.

The parties to this proceeding have
agreed to what the facts are with refer-
ence to the floods which have occurred in
the past in Harris County, and the con-
sequent devastation and loss of property
and lives. We will not extend this opinion
by attempting to set out such facts. It
is sufficient to say that the “public calam-
ity” shown thereby differs from the “public
calamity” existing in the Brazos River Act
only in degree or amount. If a public calam-
ity within the meaning of Section 51 of Arti-
cle III existed with reference to the Bra-
zos River Act, it cannot be said, as a
matter of law, that it does not exist with
reference to this Act.

Il By his sccond proposition the At-
torney General contends that both the 1937
and the 1939 Acts here involved violate
Sections 51 and 52 of Article IIT of our
State Constitution, Vernon’s Ann.St. It
appears that Section 2 of the Act of 1937,
Vernon’s Ann.Civ.St. title 128, c. 8 note,
authorizes this District “to contribute to
the United States of America or any of
its agencies in connection with any project
undertaken by it affecting or relating to
flood control in Harris County.” The Act
of 1939 provides, in effect, that the taxes
donated to this District “shall be used by
the said Harris County Flood Control Dis-
trict to carry out the powers given herein
and in Chapter 360, Acts of the Regular
Session of the 45th Legislature, 1937, creat-

ing said District.” Sp.Acts 1939, p. 976,
c. 8§ § 1. We think the two Acts, when
taken as a whole, merely authorize the
District to co-operate with the Federal
Government in carrying out the purposes
of the District. We overrule the second
proposition, supra. :

[l 3By his third proposition the Attor-
ney General contends that the Act of 1939
violates Sections 49" and 51 of Article III
and Section 6 of Article VIII of our State
Constitution, in that, it attempts to appro-
priate the moneys therein sought to be
granted for a period of ten years to the
Harris County Flood Control District; to
be used for purposes which have no rea-
sonable or substantial relationship to the
affording of aid for the relief or preven-
tion of a public calamity. We think we
have disposed of these objections in our
discussion of the first and second proposi-
tiong contained in the Attorney General’s
answer. Also, we think Judge Cureton’s
opinion in the PBrazos River, etc, case,
supra, decides all questions involved in
this proposition adversely to the conten-
tions of the Attorney General.

Il By his fourth proposition the At-
torney General contends that the Act of
1939 violates Section 1 of Article II and
Section 6 of Article VIII of our State
Constitution, Vernon’s Ann.St., in that it
attempts to confer upon the governing
body of Harris County Flood Control Dis-
trict legislative authority to determine or
choose the purposes to which the granted
money may be applied, and the amount to
be devoted to each purpose. We think
that all of the purposes named in the two
Acts come within. what is known as the
Conservation Provisions of our State Con-
stitution, Section 59, Article XVI.

The Act of 1937 here involved
contains the following provision: “Should
the mnecessity arise, the Commissioners’
Court may supplement from its general
funds any State taxes hereafter donated
and granted, but no tax shall ever be levied
or any debt be created against the County
for such purpose without a vote of the
people.” Acts 1937, c. 360, § 12-b, Vernon’s
Ann.Civ.St. title 128, c. 8 note.

The Act of 1939 contains the following
provision: “Should the necessity arise, the
Commissioners’ Court may supplement the
State taxes herein donated and granted
from its general funds.” Sp.Acts 1939,
p.977,¢. 8, § 2.
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By his fifth proposition the Attorney
General contends that both of the above-
quoted provisions are void, because in con-
travention of Section 52 of Article IIT and
Section 59 of Article XVI of our State
Constitution.

So far as pertinent here, Section 52 of
Article TIT of our State Constitution pro-
hibits the Legislature from authorizing any
county to lend its credit, or to grant public
money or thing of value, in aid of any cor-
poration whatsoever. We have already
held that this District is a governmental
agency and a body politic and corporate,
separate and independent from Harris
County. It follows that, under the plain
terms of Section 52 of Article III, supra,
no part of the funds of Harris County
can be pledged or used to pay the bonds
of this District.

We do not think the statutory provision
under consideration involves Section 59
of Article XVI of our State Constitution at
all. .

The sixth proposition contained in the
Attorney General’s answer is as follows:
“If the Harris County Flood Control Dis-
trict is an arm or agency of the state gov-
ernment, a body politic and corporate sep-
arate and distinct from Harris County, the
provision of the Act creating it imposing
upon the Commissioners’ Court of Harris
County the power and duty of managing
the affairs of such state agency is violative
of the implied restraint imposed upon the
Legislature by the provisions of Article
V, Section 18, of the Constitution, which
limits the duties which may be imposed
upon the County Commissioners’ Court to
‘county business’; but, in any event, so
much of the Act as purports to vest man-
agement and control of the District in the
Commissioners’ Court of Harris County is
a special or local law ‘regulating the aif-
fairs of counties’ and ‘prescribing the
powers and duties of county officers,” and
therefore violative of Article III, Section
56, of the Constitution.”

It will be noted that the above proposi-
tion embraces the contention that the Act
of 1937 creating this District violates a
certain part of Section 56 of Article III
of our State Constitution, Vernon’s Ann.
St., which we will later indicate, as well
as Section 18 of Article V of such docu-
ment,

The part of Section 56 of Article III
of our Constitution which the Attorney

General contends is violated by this Act
reads as follows:

“The Legislature shall not, except as
otherwise provided in this Constitution,
pass any local or special law, authorizing:
* ok %

“Regulating the affairs of counties

“k % & prescribing the powers and
duties of officers, in counties * * * 7

We are of the opinion that we
have disposed of the contention that the
1937 Act violates that part of Section 56
of Article 11T of our State Constitution
above indicated in our holding that this.
Act creates this District as a State gov-
ernmental agency, a body politic and cor-
porate, separate, distinct, and independent
within itself. Simply stated, the Act of
1937 is fully authorized by Section 59 of
Article XVI of our State Constitution,.
and the Act creating this District should
not be classed as a local or special law
within the meaning of the constitutional
provision under discussion. Lower Colo-
rado River Authority v. McCraw, 125 Tex.
268, 83 S.W.2d 629; Brazos River Con. &
Rec. Dist. v. McCraw, 126 Tex. 506, 9t
S.W.2d 665.

Section 18 of Article V of ocur State
Constitution reads as follows: “Sec. 18.
Each organized county in the State now or
hereafter existing, shall be divided from
time to time, for the convenience of the
people, into precincts, not less than four
and not more than eight. The present
County Courts shall make the first divi-
sion. Subsequent divisions shall be made
by the Commissioner’s Court, provided for
by this Constitution. In each such pre-
cinct there shall be elected at each biennial
election, one justice of the peace and one
constable, each of whom shall hold his
office for two years and until his successor
shall be elected and qualified; provided
that in any precinct in which there may be
a city of 8000 or more inhabitants, there
shall be elected two justices of the peace.
Each county shall in like manner be di-
vided into four commissioners’ precincts
in each of which there shall be elected by
the qualified voters thereof one county
commissioner, who shall hold his office
for two years and until his successor shall
be elected and qualified. The county com-
missioners so chosen, with the county
judge, as presiding officer, shall compose
the County Commissioners Court, which
shall exercise such powers and jurisdic-




tion over all county business, as is con-
ferred by this Constitution and the laws
of the State, or as may be hereafter pre-
scribed.” ’

The Attorney General contends
- that if this Act is given the construction
that it creates this District as a separate
and independent corporate political entity
from Harris County, the attempt to make
the Commissioners’ Court of such county
its governing board or authority violates
that part of Section 18 of Article V of
our State Constitution which provides
that the Commissioners’ Court “shall ex-
ercise such powers and jurisdiction over all
county business, as is conferred by this
- Constitution and the laws of the State, or
as may be hereafter prescribed.” It is
evident that such constitutional provision
contains no direct or express prohibition
against clothing the Commissioners’ Court

with powers and duties other than “county

business.” It follows that if such provi-
sion prohibits the Legislature from cloth-
ing the Commissioners’ Courts with pow-
ers and duties not classed as “county
business,” it is by implication only. It
would seem that this Court is committed
to the interpretation that the constitutional
provision under discussion does, by im-
plication, prohibit the Legislature from re-
quiring duties from the Commissioners’
Courts not “county business.” Sun Vapor
Electric Light Co. v. Keenan, 88 Tex. 197,
30 S.W. 868. A reading of the opinion in
the case just cited will disclose that it
holds that under the constitutional provi-
sion under discussion, a Commissioners’
Court cannot be required to perform duties
not “county business.” The opinion does
not hold that the Commissioners’ Court
cannot act under a law authorizing it to
perform functions other than “county
business,” if it so chooses. That question
was expressly not decided in the Keenan
case, supra, and we do not decide it here,
as it is not necessary to do so.

Il After a careful review of the au-
thorities, we have reached the conclusion
that it is already settled that the implied
prohibition contained in Section 18 of Ar-
ticle V of our State Constitution, against
requiring Commissioners’ Courts to per-
form duties not classed as “county busi-
ness,” canhot be confined in such a narrow
groove as to prohibit the Legislature from
committing to commissioners’ courts the
governing affairs of conservation and rec-
lamation districts, such as this, created by

the Legislature under the express author-
ity of Section 59 of Article XVI of our
State Constitution,—where the district is
located within the county of the commis-
sioners’ court authorized and required to
govern it. Wharton County Drainage
District No. 1 v. Higbee, Tex.Civ.App.,
149 S.W. 381, writ refused; Morton v.
Thomson, Tex.Civ.App., 15 S.W.2d 1067;
Glenn v. Dallas County Bois d’Arc Island
Levee Dist, Tex.Civ.App., 275 SW. 137;
Dallas County Bois d’Arc Island Levee
Dist. v. Glenn, Tex.Com.App., 288 S:W.
165.

In the Wharton County Drainage Dis-
trict No. 1 case, supra, it is shown the
district was created by authority of Chap-
ter 40, Acts 30th Legislature, 1907, page
78, as amended by Chapter 13, Acts 3lst
Legislature, 1909, page 23. These two
Acts are very complicated and compre-
hensive. For the purposes of this opinion,
we will quote the captions of the two Acts.

The caption,of the 1907 Act is as fol-
lows: “An Act to authorize the commis-
sioner courts of the several counties of
Texas to create and establish drainage
districts, to construct canals, drains and
ditches, to make levees, improve streams
and water courses and make other improve-
ments for the purpose of drainage; to or-
der and hold elections for the purpose of
voting on drainage propositions, and au-
thorizing the issuance of bonds and levy
of tax, and to issue bonds in payment for
such drainage improvemerits and the main-
tenance thereof, and to levy and to col-
lect taxes for the payment of such bonds,
to appoint drainage commissioners and all
other necessary officers of such drainage
districts for the purpose of carrying into
effect the provisions of this act; granting
the right of eminent domain to such drain-
age districts, and authorizing the drainage
commissioners to acquire by purchase, gift
or grant, for such district, title to any
right of way and other property, and gen-
erally authorizing the county commission-
ers court and the drainage commissioners
to do all things necessary for the estab-
lishing and maintenance of such districts
according to the provisions of this act;
repealing all laws and parts of laws in
conflict herewith, and declaring an emer-
gency.”

The caption of the 1909 Act reads as
follows: “An Act to amend Sections Nos.
2, 11, 12, 13, 16, 17, 22, 23, 29, 30, 35, 41
and 44 of Chapter XL of the General Laws
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of the State of Texas, passed at the Regu-
lar Session of the Thirtieth Legislature of
Texas, entitled ‘An Act to authorize the
commissioners courts of the several coun-
ties of Texas to create and establish drain-
age districts, to construct canals, drains and
ditches, to make levees, improve streams
and water courses and make other improve-
ments for the purpose of drainage; to or-
der and hold elections for the purpose of
voting on drainage propositions, and au-
thorizing the issuance of bonds and levy
of tax, and to issue bonds in payment for
such drainage improvements and the
maintenance thereof, and to levy and collect
taxes for the payment of such bonds, to ap-
point drainage commissioners and all other
necessatry officers of such drainage dis-
tricts for the purpose of carrying into ef-
fect the provisions of this Act; granting
the right of eminent domain to such
drainage districts, and authorizing the
drainage commissioners to acquire by pur-
chase, gift or grant, for such district, title
to any right of way and other property,
and generally authorizing the county com-
missioners court and the drainage com-
missioners to do all things necessary for
the establishing and maintenance of such
districts according to the provisions of
this Act; repealing all laws and parts of
laws in conflict herewith, and declaring
an emergency’; validating certain pro-
ceedings had and bonds heretofore issued
and registered, providing for additional
clections and issuance of bonds, elections
of drainage district commissioners, fixing
a tax lien and penalty, repealing all laws
in conflict herewith, and declaring an emer-
gency.”

It would take up too much space in this
opinion for us to undertake to analyze all
the provision of the above drainage Acts
and detail all of the duties that they im-
pose upon commissioners’ courts. We do,
however, point out the fact that such Acts
devolve the following powers and duties
upon commissioners’ courts: To create
and establish drainage districts; to order
and hold elections for the purpose. of
voting on drainage propositions; to or-
der and hold elections authorizing the is-
suance of bonds and levy of taxes; to issue
bonds in payment for the improvements and
maintenance of drainage districts; to levy
taxes for the payment of such bonds; to
appoint drainage commissioners and all
other necessary officers of such drainage
districts; and to generally authorize the

commissioners’ courts and the drainage
commissioners to do all things necessary
for the establishment and maintenance of
such districts according to the provisions of
the Act. Certainly, the powers above
enumerated come no nearer to constituting
county business than the power conferred
and duties required by the Acts of 1937 and
1939 under consideration in this case. In
the Wharton County Drainage District No.
1 case, supra, the Act was attacked on the
ground that it required duties of the com-
missioners’ court not county business, in
violation of Section 18 of Article V of
our State Constitution. In a very ex-
haustive opinion the Court upheld the Act,
as against the attack above indicated. We
quote, with approval, the following from
the opinion [149 S.W. 388]: “It is also
contended by appellees that the drainage
law is unconstitutional under the provi-
sions of section 18, article 5, of the Consti-
tution, with reference to the powers of the
commissioners’ court. The particular pro-
vision alleged to be violated is as follows,
after making provision for the election of
commissioners: “The county commission-
ers so chosen, with the county judge, as
presiding officer, shall compose the commis-
sioners’ court, which shall exercise such
powers and jurisdiction over all county
business as is conferred by this Constitu-
tion and the laws of the state, or as may
be hereafter prescribed’ In Sun Vapor
Electric Light Co. v. Keenan, 88 Tex.
[1977 201, 30 S.W. 868, it was held by
our Supreme Court that the commis-
sioners’ court could not be required to per-
form the duties imposed upon it by an act
of the Legislature requiring it to take
charge of and administer the affairs of
the defunct corporation of the city of
Seymour, whose charter had been declared
void. The ground of the decision was that
this was not ‘county business’ within the
meaning of the provisions of the Consti-
tution above quoted. Whether the court
could voluntarily exercise such powers is
expressly not decided. We confess that
it appears to us that, if the commissioners’
court could not be required to perform such
duties because beyond the powers con-
ferred by the Constitution, for a like rea-
son it could not voluntarily do so, though
the ‘court cites the case of Brown wv.
Wheelock, 75 Tex. 385, 12 S'W. 111, 841,
as probably authority for a different hold-
ing. We think that there is a clear dis-
tinction between a drainage district, as




provided for in the act of the Legislature in
question, under the express authority of
the constitutional amendment with refer-
ence thereto and a town or city corpora-
tion, with reference to the relation of each
to the county business. A drainage dis-
trict as created under the act in question
is a part of the county, in a sense that
distinguishes it from a town or city cor-
poration created as a separate entity. Un-
der the provisions of the amendment to
the Constitution referred to, the entire
county, or any precinct thereof, might be
made a drainage district. In such case it
seems clear that no one would be heard
to say that the business of such drainage
district was not county business, within
the meaning of the provisions of the Con-
stitution as to the powers of the commis-
sioners’ court. When, instead, a district is
formed of a part of the county without re-
gard to the lines of any existing political
subdivision of the county, there seems no
substantial basis. for the argument that

the business of the creation of such dis-.

trict and the management of its affairs,
in so far as they are committed by this
act to the commissioners’ court, is not
county business. Such districts stand upon
the same footing in all essential particu-
lars, so far as this objection is concerned,
as irrigation districts, navigation districts,
road districts, levee districts, school dis-
tricts, and even local option districts,
whether under the provisions of the liquor
laws, or with regard to stock running at
large in certain territory, all of which, un-
der the provisions of the particular statutes
providing therefor, are created and or-
ganized under the direction and supervision
of the commissioners’ court. The argument
is made that as to none of these is the
commissioners’ court given such powers as
with regard to drainage districts. That
can make no difference, if the principles
announced in the Keenan Case have any
application. If the business of these vari-
ous districts is mot county business, then
under that decision no part of such business
can be imposed upon the commissioners’
court. It seems clear to us that, if the
powers and duties of the commissioners’
court with reference to drainage districts
cannot be imposed upon said court because
not county business, it would be equally
powerless to discharge the duties imposed
upon it by the various local improvement
statutes referred to, with the result of
striking down at one blow every act of

this kind.enacted by the Legislature. It
has become the settled policy of the
state to confer such powers on commis-
sioners’ courts. The executive and legis-
lative departments of the government have
construed the constitutional provision re-
ferred to as authorizing the exercise of
such powers by them, and it would have to
be a very clear case that would justify the
courts in holding otherwise, to the de-
struction of this kind of legislation, with
all of its disastrous consequences, It was
stated arguendo by the Court of Criminal
Appeals, in Chapman v. State, 37 Tex.Cr.
R. 167, 39 S.W. 113, in answer to an ob-
jection of the same kind with regard to
the power of the Legislature to impose
upon commissioners’ courts the duties im-
posed upon them by the local option liquor
laws, that if the power had not been au-
thorized by the Constitution with reference
to such laws, and the jurisdiction of com-
missioners’ courts was specifically defined,
there was nothing to prevent the Legisla-
ture from conferring this additional juris-
diction. We think that the duties imposed
by the Legislature upon the commissioners’
courts by the drainage act may fairly be
classed as county business, and the objec-
tion to the act referred to is not sound.”

In Morton v. Thomson, supra, it is
shown that a levee district was created un-
der the levee district Act of 1915 (Acts
34th Leg., ch. 146), and what is generally
known as the Canales Act of 1918 (Acts
35th Leg., 4 C.S, ch. 25). These Acts
require and empower commissioners’ courts
to perform services and duties as regards
levee districts fully as comprehensive and
no more “county business” than were re-
quired in the Acts involved in the Wharton
County Levee District No. 1 case, supra.
In Morton v. Thomsen, supra, the Act
was attacked on the ground that it em-
powered and required commissioners’
courts to perform duties and functions not
“county business” within the meaning of
Section 18, Article V, of our State Con-
stitution. The opinion rejects such con-
tention, and holds the Act not in contra-
vention of the constitutional provision
mentioned. We quote the following from
the opinion [15 S.W.2d 1070]:

“Our courts have uniformly held that
the creation of-levee districts under the
provisions of the Levee District Act of
1915, and of the Canales Act of 1918, con-
stitutes ‘county business’ within the mean-
ing of the Constitution of this state, and
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was within the legislative power to pro-
vide for the creation of such districts by
such commissioners’ courts, Glenn v.
Dallas County Bois d’Arc Island Levee
Dist. (Tex.Civ.App.) 275 S.W. {1377 138,
and on second hearing (Tex.Civ.App.) 282
SW. 339; Wharton County Drainage
Dist. No. 1 v. Higbee (Tex.Civ.App.), 149
S.W. 381; Preston v. Anderson County
Levee Imp. Dist. No. 2 (Tex.Civ.App.) 3
S.w.2d [888] 891.

“In that case the levee was organized
under the authority and proceedings of the
commissioners’ court for the purpose of
reclamation and drainage of certain lands.
In discussing the issues presented Judge
Levy said: ‘Neither is the Act opposed
to Section 18 of Article 5 of the Con-
stitution upon the ground that it imposes
duties upon the Commissioners’ Court not
constituting “County business” in the
meaning of that term. The levee district
is created as a public utility,” etc. In that
case a writ of error was refused.

“In the Wharton County Drainage Dist.
No. 1 v. Higbee, it was submitted that un-
der the provisions of section 18, art. 5 of
our Constitution, defining the powers of
commissioners’ courts, such courts could
not lawiully discharge the duties imposed
upon it by the terms of the drainage act.
In the opinion Judge Reese distinguishes
the drainage case from the Sun Vapor
Electric Light Co. v. Keenan, 88 Tex.
[197] 201, 30 S.W. 868, and Brown v.
Wheelock, 75 Tex. 385, 12 S\W. 111, 841,
referred to in the [Sun Vapor Electric]
Light Co. v. Keenan Case, and says: ‘In
such case (the drainage case then being
considered), it seems clear that no one
would be heard to say that the business
of such drainage district was not county
business, within the meaning of the pro-
visions of the Constitution as to the powers

of the Commissioners’ Court. * * *
We think that the duties imposed by the
Legislature upon the Commissioners’

Courts by the drainage Act may fairly be
classed as county business, and the ob-
jection to the act referredsto is not sound.’
A writ of error was refused.”

In Glenn v. Dallas County Bois d’Arc
Island Levee District, supra, a levee dis-
trict was created under Chapter 44, Gen-
eral Laws, 4th Called Session, 35th Legis-
lature, generally called the “Laney - Act.”
That Act clothed commissioners’ courts
with many duties regarding levee districts

very similar to the Acts above discussed,
and fufly as comprehensive. That Act was
attacked on the ground that it clothed the
commissioners’ court with powers and
duties not “county business” within the
meaning of Section 18 of Article V of our
State Constitution. We will not quote
from this opinion. It is sufficient to say
that it very correctly holds that the phrase
“county business” used in the constitutional
provision under discussion, should be given
a broad and liberal construction so as to
extend powers to any and all business of
a county, and any other business of a
county connected with or interrelated with
any business of the county properly within
the jurisdiction of such courts under our
Constitution and Ilaws. The Supreme
Court granted writ of error in the case
under discussion, and referred it to the
Commission. The opinion of the Commis-
sion is reported at 288 S.W. 165. The
Commission opinion reverses the judgment
of the Court of Civil Appeals, but it in
no way disapproves the holding of that
court on the question under discussion.
It seems to be argued by the Attorney
General that in none of the Acts involved
in the cases above discussed are the duties
and powers of the commissioners’ courts
as complete and comprehensive as they are
in the Act involved in this case. We free-
ly grant that such is the case, but that
can make no difference. The constitational
questions are, in principle, the same, and
the difference is only of degree.

From what we have said it is evident
that we hold that the powers conferred
on and the duties required of the Com-
missioners’ Court of Harris County by the
two Acts here involved constitute “county
business” within the meaning of Section
18 of Article V of our Constitution.

The seventh proposition contained in the
Attorney General's answer is as follows:
“The expenditure of the money granted by
Senate Bill No. 6 would be state business,
certainly in part; and, to the extent that
it should be state business (as distinguished
from ‘county business’) the Commission-
ers’ Court could not be empowered to su-
perintend and govern the same, under Ar-
ticle 5, Section 18, of the State Constitu-
tion.”

We think we have disposed of the con-
tention contained in the above proposition
in our discussion supra of the sixth prop-
osition contained in the Attorney General’s




answer. We allude to our discussion of
Section 18 of Article V under such prop-
osition.

The eighth proposition contained in the
Attorney General’s answer is as follows:
“If the expenditure of any of the funds
provided in Senate Bill 6 is rendered
‘county business’ by virtue of the nature
of the improvements therein provided to
be constructed, then to that extent said
Senate Bill 6 would be regulatory of coun-
ty business and would be prescribing the
powers and duties of the County Commis-
sioners of Harris County, by giving them
additional duties, to wit, superintending the
erection of such improvements, and would
be violative of Article 3, Section 56 of the
State Constitution.”

We have already disposed of this con-
tention in the other portions of this opin-
ion.

The ninth proposition contained in the
Attorney General’s answer is as follows:
“To whatever extent the uses of the money
authorized in Senate Bill 6 are for county
purposes the same is violative of Article
8, Section 9 of the State Constitution.”

Section 9 of Article VIII of our State
Constitution, Vernon’s Ann.St., reads as
follows: “Sec. 9. The State tax on prop-
erty, exclusive of the tax necessary to pay
the public debt, and of the taxes provided
for the benefit of the public free schools,
shall never exceed thirty-five cents on the
one hundred dollars valuation; and no
county, city or town shall levy more than
twenty-five cents for city or county pur-
poses, and not exceeding fifteen cents for
roads and bridges, and not exceeding fif-
teen cents to pay jurors, on the one hun-
dred dollars valuation, except for the pay-
ment of debts incurred prior to the adop-
tion of the amendment September 25th,
1883; and for the erection of public build-
ings, streets, sewers, water works and other
permanent improvements, not to exceed
twenty-five cents on the one hundred dol-
lars valuation; in any one year, and except
as is in this Constitution otherwise pro-
vided; and the Legislature may also au-
thorize an additional annual ad valorem
tax to be levied and collected for the fur-
ther maintenance of the public roads:
provided, that a majority of the qualified
property tax-paying voters of the county
voting at an election to be held for that
purpose shall vote such tax, not to exceed
fifteen cents on the one hundred dollars
valuation of the property subject to taxa-

tion in such county. And the Legislature
may pass local laws for the maintenance
of the public roads and highways, without
the local notice required for special or
local laws.”

"B The bonds here involved are the
bonds of the District; not of Harris
County. The $500,000 bond issue has been
duly authorized by vote of the District.
The $3,000,000 bond issue is secured alone
by the State taxes donated to the District.
Such donation and bonds are constitutional.
Brazos River Con. & Rec. Dist. v. Mec-
Craw, supra.

From what we have said, it is evident
that we hold that any part of either the
Act of 1937 or the Act of 1939 which at-
tempts to authorize Harris County to use
any part of its county funds to secure or
pay these bonds, or any part thereof, i§
void. We hold, however, that both Acts
are otherwise valid and constitutional.

Mandamus is awarded, as prayed for by
Harris County Flood Control District.

MOORE, C. J., disqualified and not sit-
ting.

DAI7LAS COUNTY et al. v. McCOMBS et al.
No. 24823.

Supreme Court of Texas.
June 12, 1940.






