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panies shall consist of either a false repre-
sentation of a past or existing material fact,
or false promise to do some act in the future
which is madec as a material inducement to
another party to enter into a contract and
but for which promise said party would
not have entered into said contract. * *7”

In the instant case appellee al-
leged and the jury found that there was a
definite oral agreement between appellee
and the agent of appellant that, if appellee
would deposit certain funds with appellant
Association, she would be permitted to with-
draw said funds so deposited, with 8 per
cent interest at any time she desired; that
appelice believed said representations and
relied thereon, and that she would not have
delivered said bonds to appellant’s agent if
said representations had not been made to
her. Unquestionably these were representa-
tions of material existing facts and are
supported by the evidence.

Appellant further contends that appellee
is charged with the knowledge of the fact
that the representations on which her case
is based were in direct violation of the law
and that they were ultra vires, and that they
can form no basis for the fraudulent repre-
sentations relied upon by appellee.

This contention is completely an-
swered by the fact that appellee does not
seck in this action to enforce the said al-
leged oral agreement with appellant’s agent,
or to reform the written contract alleged
to have been fraudulently obtained, and that
she does not seek damages by reason of said
alleged fraudulent acts and representations.
Appellee’s case is based entirely on the al-
leged fact that there had never been a
mecting of the minds of the contracting
parties. She does not seek in this action to
enforce an illegal contract or to enforce
promises and representations that were ul-
tra vires. Her action is to rescind and can-
cel a contract alleged to have been procured
by fraud and misrepresentations and to re-
cover her money alleged to have been ob-
tained through fraudulent acts and mis-
representations.

Il The record shows that appellee was
an clderly woman inexperienced in matters
pertaining to building and loan associations ;
that she acted in absolute reliance upon the
representations made to her by appellant’s
agent, and that she did not read the applica-
tion card signed by her at his suggestion
whereby she became obligated to purchase

stock of appellant Association valued at
$85,000 and to pay $1,700 as a commission
therefor.

In the case of Trammell v. San Antonio
Life Ins. Co., Tex.Civ.App., 209 S.W. 786,
789, the court, in passing on the identical
question involved in the instant case says:
“Appellant is not seeking to enforce an il-
legal contract, but he wants the money back
obtained from him through a fraudulent
and void contract. He seeks to disaffirm
and destroy the illegal contract, and have
both parties placed in the same position they
occupied before the void contract was made.
Federal Life Ins. Co. v. Hoskins [Tex.Civ.
App.], 185 S.W. 607. If the contract for
the policy was illegal, appellee will not be
permitted to profit by it, but will be forced
to return the money and leave the parties
as they were when the contract was made.”

We have fully considered all propositions
presented in appellant’s brief. In our opin-
ion none of them show error in the record
which requires a reversal of the judgment.
The judgment of the trial court will there-
fore be in all things affirmed.

Affirmed.
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BAUGH, Justice.

Appeal is from an order of the District
Court of Travis County, granting a tempo-
rary injunction against the Texas State
Board of Control restraining the members
thereof from passing an order or resolu-
tion removing Dr. W. J. Johnson from the
office of Superintendent of the San Antonio
State Hospital, or in any manner inter-
fering with his lawful discharge of his
duties as such superintendent; from plac-
ing anyone else in said office; and from
discharging any of the employees of said
hospital except upon the recommendation
of Dr. Johnson.

The agrecd statement of the issue
presented to the trial court herecin was as.
follows: “The issue which the court has to
try on this hearing is: If the Board]
of Control does not have the power, after
notice to the regularly clected, qualified and
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acting Superintendent of the San Antonio
State Hospital and after a hearing and
determination by the Board of Control that
good cause exists for the removal of such
Superintendent, to remove him, then in
this hearing plaintiff is entitled to a tempo-
rary injunction; on the contrary, if the
Board of Control has such power, then the
plaintiff is not entitled to a temporary in-
junction.”

The questions presented on this appeal
are: First, whether Dr. Johnson, as super-
intendent of the San Antonio State Hospital,
is an ‘“officer of this State” within the
meaning of Sec. 7 of Art. XV of the Con-
stitution of Texas, Vernon’s Ann.St.; and,
secondly, whether under Arts. 691 and
3184, Vernon’s Ann.Civ.Tex.Stats., the
Board of Control has the power to remove
him from office, upon its own determina-
tion of what constitutes “good cause” for
such removal.

We think there can be little, if any,
doubt that the superintendent of the San
Antonio State Hospital is an officer of the
State of Texas. Much has been written on
whether the occupant of a public position is
a public officer as contradistinguished from
a public employee. The best and most com-
prehensive discussion of this subject that
we have found is contained in State of
Montana ex rel. Barney v. Hawkins, 79
Mont. 506, 257 P. 411, 53 A.L.R. 583-595,
wherein decisions from many states are
cited and reviewed. See, also, 34 Tex.Jur.
§2, p. 322; 46 C.J. § 2, p. 922; 22 R.C.L.
§ 2, p. 372. The rule deduced by the an-
notator in 53 A.L.R. 595, from numerous
cases reviewed in determining the status
of such a public position, is as follows:
“Tt may be stated, as a general rule de-
ducible from the cases discussing the ques-
tion, that a position is a public office when
it is created by law, with duties cast on the
incumbent which involve an exercise of
some portion of the sovereign power and
in the performance of which the public is
concerned, and which also are continuing
in their nature and not occasional or in-
termittent; while a public employment, on
the other hand, is a position which lacks
one or more of the foregoing elements.”

An examination of the constitution and
the statutes, in the light of the authorities,
leads to the inescapable conclusion that Dr.
Johnson, as such superintendent, is an of-
ficer of the State. Sec. 24 of Art. IV of
the Constitution requires him to keep ac-
count of all moneys received and disbursed

by him and make semi-annual reports there-
of under oath to the Governor. Art. 691,
R.C.S., provides for the election of such
superintendents, prescribes their qualifica-
tions, and fixes the “term of office” at two
years. Art. 692 requires him to take the
constitutional oath of office, and to make
a bond to be approved by the Governor,
“conditioned for the faithful performance
of all the duties of said office,” both to be
filed with the Comptroller. Art. 695 de-
nies to the Board of Control any power to
fix, or to regulate such superintendent’s
salary; and the Board cannot authorize
payment of accounts by voucher, until they
have been certified by the superintendent
as correct. Arts. 3175 to 3180 specifically
set forth the powers and duties of such
superintendent, wherein he is expressly
and specifically treated and referred to as
an officer of the State. Thus we have
his position designated as an office. He is
required to take the constitutional oath
of office, and execute an official bond as is
required of other state officers. He is made
a custodian of and responsible for state
property and state funds. His “term of of-
fice” and the salary therefor are fixed by
law. Definite and specific governmental
duties and powers are imposed upon him in
which the State as a whole is interested.
Manifestly, he discharges strictly a gov-
ernmental function affecting the public as
a whole, and clearly is an officer of the
State.

Since the rights, duties and status of Dr.
Johnson are determined by, and dependent
upon, the Constitution and statutes of this
State, decisions from other states predicated
upon their own Constitutions and upon
statutes different from ours are of little
value on the questions here presented.
Appellants, for example, cite Willis v.
Scott, 146 Ky. 547, 142 S.W. 1012, wherein
the Court of Appeals of Kentucky held that
the superintendent of the Xentucky Asylum
for the Insane was not an officer within
the contemplation of the Constitution of
that state. The opinion, however, does not
indicate what provisions of the Constitu-
tion were involved, nor what were the
provisions of the Kentucky Statutes then
in force (1911) relating to the powers and
duties of such superintendent. The Su-
preme Court of Arkansas, on the other
hand, in Lucas v. Futrall, 84 Ark. 540, 106
S.W. 667, held that a superintendent of a
similar eleemosynary institution was a state
officer under the constitution and statutes




of that state. But, as above stated, the
issues here presented depend upon a proper
interpretation of our own Constitution and
statutes, and the decisions from other states
involving different constitutional and statu-
tory provisions are of little value.

Nor is the holding of our Supreme Court
in Betts v. Johnson, 96 Tex. 360, 73 S.W.
4, urged by appellants, applicable here.
That case dealt only with the jurisdiction
of the Supreme Court, subsequent to the
Act of 1892, to issue writs of mandamus
agamst a certain class of state officers. It
in nowise restricted the phrase “all officers
of this State” to mean heads of depart-
ments only.

The language and necessary impli-
cation of Sec. 7, art. XV of the Constitution
itself negatives any such restriction of the
term “all officers of this State.” After pro-
viding in prior sections of Art. XV, and in
Sec. 8 thereof, for the removal by im-
peachment or other prescribed modes,
named officers of the Executive Depart-
ment and Appellate and District Judges in
the Judicial Department, the framers of
the Constitution then provided in Sec. 7:
“The Legislature shall provide by law for
the trial and removal from office of all
officers of this State, the modes for which
have not been provided in this Constitu~
tion.” This language necessarily compre-
hends, in addition to those otherwise speci-
fied in the Constitution itself, not only all
officers of the State then provided for, but
in addition those authorized by the Consti-~
tution to be thereafter created by the Legis-
lature; and clearly included, as contemplat-
ed in Sec. 24 of Art. IV of the Constitution,
relating to “all officers * * * of State
institutions,” superintendents of its elee-
mosynary institutions.

Thus Dr. Johnson was clearly an
‘officer of the State within the purview of
Sec. 7 of Art. XV. Consequently, the
decision of the Supreme Court in Doren-
field v. State, 123 Tex. 467, 73 S.W.2d 83,
86, on which the trial court rested his de-
cision, is controlling. We think the differ-
ence in the language employed in the act,
“removal for cause,” involved in the Doren-
field case; and that employed in Art. 691,
R.S., “removal by the Board for good
cause,” and in Art. 3184, “may be removed
by the State Board of Control for good
cause,” applying to appellee herein, in the
light of holding in the Dorenfield case, is im-~
material. As there stated, “a trial was an

indispensable part of the constitutional mode
for his removal as an officer of this state.”
And further that the term “trial” was used
in the constitution in its ordinary accepted
meaning in law as being “the judicial inves-
tigation and determination of the issues be-
tween parties.” A judicial determination of
an issue between parties is essentially a
function inhering in, and devolved by the
Constitution upon, the judicial department
of the government as defined in that instru-
ment. It involves a hearing of evidence
according to rules of law, and the rendition
of a judgment by some legally constituted
judicial tribunal of competent jurisdiction.

E Since the Constitution has pre-
scribed a “trial” as a necessary prerequi-
site for the removal from office of “all offi-
cers of this State,” neither the Legislature
can authorize, nor the Board of Control
effect, the removal of any .such officer of
the State except in compliance with its
mandate. If it was the purpose of the Leg-
islature in Arts. 691 and 3184 to authorize
the Board of Control to remove a super-
intendent of a state hospital without a
“trial” as used in Sec. 7, Art. XV of the

» Constitution, as that term was interpreted

in the Dorenfield case, such attempt to do
so was abortive and in contravention of the
express language of the Constitution. But
no such construction of these statutes is
necessary. A construction which would
render them valid is apparent. That is,
that the Board of Control may remove, and
if good and sufficient cause for removal
exists, it becomes its duty to bring about
the removal of a superintendent of such
state hospital. But it must do so in.con-
formity with the mode authorized by the
Constitution. That is, by “trial” in a court
of competent jurisdiction, and a judicial
determination of whether good cause exists
for such removal.

In no sense can the Board of Control be
deemed a judicial or quasi judicial body.
It is purely an administrative agency of the
state government of legislative creation.
It is not given by statute any power to
summon witnesses, enforce their attend-
ance, administer oaths, punish for con-
tempt, hear evidence, or render judgments;
such as is given by law to administrative
agencies, as for example the Railroad Com-
mission, to which are delegated quasi-
judicial functions and duties. It was,
therefore, without power or authority to it-
self judicially determine whether Dr. John-
son should be removed from office.
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We are not unmindful of the fact
that this conclusion might seriously affect
the Board’s power of control over the State
Hospitals and perhaps delay the removal of
incompetent or otherwise unfit officers
thereof. But the remedy for this must lie
with the Legislature. Our duty in the
matter is to interpret the law in the light
of the Constitution and the decisions con-
struing it. ‘

We have read and considerced the numer-
ous cases cited by the several appellants,
but have not undertaken to discuss, review,
nor distinguish them.

The Texas cases cited and largely relied
upon involve the removal of municipal offi-
cers, who, under the decisions, are not state
officers within the purview of Sec. 7 of Art.
XV of the Constitution. The cases from
other jurisdictions involve either different
provisions of the Constitution of such
states; or different statutory provisions; or
both. Consequently, in view of the con-
clusions above reached; the language of our
own Constitution; and its interpretation by
the Supreme Court in the Dorenfield case,
no good purpose would be served by a con-
sideration of them here. .

Finding no error in the record presented,
the judgment of the trial court is. affirmed.

Affirmed.
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