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ROCHELLE v. LANE, State Comptroller.

(Supreme Court of Texas. June 12, 1912.

On Motion foºting. June 27,

1. ConSTITUTIONAL LAW ($ 80*) — APPROVAL

OF OFFICIAL COSTs.

The State Comptroller has no power to

review accounts of prosecuting attorneys, sher

iffs, and clerks in felony cases approved by the

district judge under Code Cr. Proc. 1911, arts.

1132, 1133; the judge's approval being a judi

cial and not a ministerial act.

[Ed. Note.—For other cases, see Constitu

tional Law, Cent. Dig. §§ 140, 143–147; Dec.

Dig. $80.*]

On Motion for Rehearing.

2. ConstitutionAL LAw ($ 76*)—CoNSTRUC

TION.

Usurpation by incumbents of a state office

of powers given another department, though

long continued, cannot give them the right to

exercise that power.

[Ed. Note:-For other cases, see Constitu;

#|| Law, Cent. Dig. §§ 139, 140; Dec. Dig. §

Mandamus proceeding on relation of J. F.

Rochelle against W. P. Lane, State Comptrol

ler. Writ issued.

Rodgers & Dorough, of Texarkana, for

plaintiff. Jewel P. Lightfoot, Atty. Gen.,

and C. E. Mead, Asst. Atty. Gen., for de

fendant.

BROWN, C. J. [1] Relator was, during the

time in which the facts herein stated tran

spired, and now is, the duly elected and

qualified sheriff of Bowie county, and re

spondent was during said time and now is

the duly elected and qualified Comptroller

for the state of Texas.

Relator filed a petition for mandamus

against respondent alleging: That “on the

day of February, A. D. 1911, the re

lator, as sheriff aforesaid, in compliance with

the laws relating thereto did make out a

bill or account of the costs claimed to be

due him by the state in the felony cases tried

at the November term, A. D. 1910, of the

district court in and for said Bowie county,

showing the style and number of cases in

which the costs are claimed to have accrued;

the offenses charged against the defendants;

the term of the court at which the cases were

disposed of; the disposition of the cases;

the name and number of defendants, and if

more than one, whether they were tried

jointly or separately; where each defendant

was arrested or witness was served, stating

the county in which the service was made,

giving distance and direction from county

seat of county in which process was served

and mileage. therefor charged for distance

by the most direct and practicable route

whence such process issued to the place of

service; and such other information and

data provided by law to be shown in said

account. That said account during said

term of court was duly presented to the dis

trict judge, presiding at said term of court,

who after examining the same carefully and

inquiring into the correctness thereof, ap

proved the same; and such bill, with the ac

tion of the judge thereon, was duly entered

on the minutes of said court, and a certified

copy thereof with the action of the judge

thereon duly transmitted and presented to

said respondent on the day of March,

A. D. 1911.”

Of each of said accounts it is alleged:

“That, when said account or bill of costs

was so presented to said presiding judge, he

set the same down for hearing on October

14, 1911, and on said date, and prior thereto,

did examine the same carefully and inquire

into the correctness thereof and thereupon

approve the bill and account of the costs due

to this relator for said term of court to be

paid by the state in the sum of four thou

sand, four hundred twenty-two and 45/100

($4,422.45) dollars; that said account of costs

was duly entered in the minutes of the dis

trict court of Bowie county, Tex., as ap

pears from certificate of the clerk thereof

annexed to the said account so presented for

payment as hereinafter set forth.”

It is also alleged that the clerk of the

district court of Bowie county made a certi

fied copy of the record of each account ac

cording to law and transmitted such copy to

the Comptroller as directed by the law of the

state, which were received by respondent

and are now On file in his office.

It is alleged that the respondent upon ex

amination of the accounts refused to issue

Warrants for certain amounts of each ac

count. The sum of each is immaterial to the

decision of this case. The allegations are

full and present clearly the issue of the re

spondent's duty in regard to said accounts.

The respondent has not submitted to this

Court any facts from which the correctness

of his action in refusing the warrants may

be judged. The answer assumes that the

law empowers the Comptroller to review the

action of the district judge, and, as he al

leges no facts upon which his own action is

based, the only issue presented is that the

respondent is by law empowered to review

and annul the judgment of the district judge

without regard to the facts, and that his ac

tion in so doing is not subject to review.

This is a correct presentation of the real

issue, for if the law permits the Comptroller

to go into the facts to determine the cor

rectness of the judgment of the district

judge, or if we were required to examine the

facts to determine the correctness of the

Comptroller's action, this court would have

no jurisdiction to try the issue. We con

clude that the only question for our decision

is: Had the respondent the authority to re

View the accounts approved by the Honor

able P. A. Turner, judge of the Fifth judicial

district? If he had the power, the manda

*For other cases see same topic and section NUMBER in Dec. Dig. & Am. Dig. Key No. Series & Rep'r Indexes
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mus must be refused; if he had it not, the

writ will be granted.

The articles of the Code of Criminal Pro

cedure which must control the decision of

this Case are:

"Art. 1132. (1087) Officer shall make out

cost bill, and what it shall show.—Before the

close of each term of the district court, the

district or county attorney, sheriff and clerk

of said court shall each make out a bill or

account of the costs claimed to be due them

by the state, respectively, in the felony cases

tried at that term; the bill or account shall

show: (1) The style and number of cases

in which the costs are claimed to have ac

crued. (2) The offense charged against the

defendant. (3) The term of the court at

which the case was disposed of. (4) The dis

position of the case, and that the case was

finally disposed of, and no appeal taken. (5)

The name and number of defendants; and,

if more than one, whether they were tried

jointly or separately. (6) Where each de

fendant was arrested or witness served, stat

ing the county in which the service was

made, giving distance and direction from

county seat of county in which the process

is served; and mileage shall be charged for

distance by the most direct and practicable

route from the court whence such process is

sued to the place of service. (7) In allow

ing mileage, the judge shall ascertain wheth

er the process was served on one or more of

the parties named therein on the same tour,

and shall allow mileage, only for the number

of miles actually traveled, and then only for

the journey made at the time the service was

perfected. (8) The court shall inquire wheth

er there have been several prosecutions for

an Offense or transactions that is but one

offense in law; and, if there is more than

One prosecution for the same transaction, or

a portion thereof, that could have been com

bined in one indictment against the same de

fendant, the judge shall allow fees to sher

its, clerks and district and county attorneys

in but one prosecution. (9) Where the de

fendants in a case have served on the trial,

the judge shall not allow the charges for

Service of process and mileage to be duplicat

ed in each case as tried; but only such ad

ditional fees shall be allowed as are caused

by the severance."

It is important to observe the particularity

with which the facts must be stated. If the

test is applied according to these provisions,

the correctness and justness of the claim

must be passed upon by the judge, whose

duty is prescribed as follows:

"Art. 1133. (1088) Duty of judge to ex

ºmine bill, etc.—It shall be the duty of the

"strict judge, when any such bill is present.

* to him, to examine the same carefully,

*nd to inquire into the correctness thereof,

*nd approve the same, in whole or in part,

"t to disapprove the entire bill, as the facts

"d law may require; and such bill, with

the action of the judge thereon, shall be en

tered on the minutes of said court; and im

mediately on the rising of said court, it

shall be the duty of the clerk thereof to

make a certified copy from the minutes of

said court of said bill, and the action of the

judge thereon, and transmit the same by

mail, in registered letter, to the comptroller

of public accounts,” etc.

To determine the character of the action

of the judge on the accounts of the sheriff,

we must look to the law that prescribed the

thing to be done. Was the act of approval

or disapproval judicial or ministerial? It

relates only to costs which have accrued in

felony cases tried in the court over which

the judge presided, which were tried during

the same term of the court at which the

judgment was entered. The officer was re

quired to make a full statement of the facts

which authorized the approval. The report

was equal in its statement of facts to the

allegations of a petition in a regular action,

and sought a judgment against the state

upon the facts and the law. The duty of

the judge was to inquire into the correctness

of each item of the claim; also, to inquire

into the truth of the statements made by the

sheriff, and to approve or disapprove the bill

in whole or in part. The evidence was sub

mitted which the judge weighed, thus pass

ing upon the justness and legality of the

claim, and the conclusions of the judge were

entered upon the minutes of his court. It

was a judgment. The examination of these

accounts was performed by a court of Com

petent jurisdiction at a regular session and

in a proceeding prescribed by statute, upon

evidence furnished by the sheriff, and a de

cision made upon the issues raised; a judg

ment was regularly entered upon the minutes

during a regular term of the court. The

facts fulfill the most rigid definition of a

judicial act. H. T. & B. R. R. Co. v. Ran

dolph, 24 Tex. 317; State ex rel. Hovey v.

Noble, 118 Ind. 350, 21 N. E. 244, 4 L. R. A.

101, 10 Am. St. Rep. 143. The last case re

views the subject extensively. Auditorial

Board V. Hendrick, 20 Tex. 60.

The law prescribed that, to secure pay

ment of the judgment, the clerk of the court

should transmit a certified copy of the rec

ord to the Comptroller, and “it shall be the

duty of the Comptroller upon the receipt of

such claim and certified copy of the minutes

of the said court to closely and carefully

examine the same and if correct to draw his

warrant,” etc. It is evident that the words

“the same” refer to the certified copy from

the minutes of the court. What is the scope

of the examination to be made by the Comp

troller? His counsel claim that he can de

termine upon the justice of the different

items and reject or approve them. The char

acter of the examination must be defined by

the means which the law furnishes to en

able the officer to perform the duty enjoined.
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Looking to the statute, we find that all of

the powers of a court are at the command of

the district judge, and he has positive direc

tion to test the legality and justice of each

item which he must examine. Thus the

Court is fully equipped for the work.

The Comptroller has no connection with

the claim until it has been adjudicated by

the court, and is furnished no evidence ex

cept the copy of the judgment, and has no

power to Secure evidence. It cannot be de

nied that his means of examination is con

fined to the copy of the record; therefore,

his examination must be confined to that as

a report. The correctness which is to be

ascertained must be of that record and ex

tends only to the manner in which the clerk

has performed his duty.

Indeed, as we have seen, the Comptroller

has no facts nor power to obtain facts upon

which to act otherwise than to test the work

of the clerk. The extraordinary assertion is

made that a claim which has been proved

and adjudged in a court to be correct may

be set aside by the Comptroller upon his

OWn instinct of right, without evidence.

Such a claim is too absurd for discussion.

If the Legislature intended to confer such

power upon the Comptroller, it would have

violated section 1 of article 2 of the Consti

tution, which reads: “The powers of the

government of the state of Texas shall be

divided into three distinct departments, each

of which shall be confided to a separate body

of magistracy, to wit: Those which are

legislative to one, those which are executive

to another, and those which are judicial to

another; and no person or collection of per

sons being of one of these departments shall

exercise any power properly attached to

either of the others, except in the instances

herein expressly permitted.”

The Comptroller is an executive officer and

cannot exercise judicial power. The judg

ment, being a judicial act, cannot be re

viewed by an executive officer. Railroad Co.

v. Randolph, 24 Tex. 336.

In H. T. & B. Ry. Co. v. Randolph, cited

above, Judge Roberts, treating of a like

question, said: “It (the Constitution copied

above) contemplates that the persons em

ployed in each department will be wise

enough, and honest enough, to discharge the

duties intrusted to them, without the aid or

interference of the others.”

It is presumed that the district judge, the

sheriff, and the Comptroller each is honest

and competent to attend to the business in

trusted to him; but there is no presumption

that the Comptroller is more honest than the

judge and sheriff, nor that he is more com

petent than they to attend to the business

which the people have committed to them.

The fact that 1700 witnesses were sum

moned in 17 cases is not evidence of fraud on

the part of the sheriff and judge. The law

Dermitted the parties to sue out the process,

and the sheriff was compelled by law to

serve it. However zealous for the public

good the respondent may be, he has no right

to arbitrarily refuse a warrant for such claim

as this; he must confine his action to the

limits prescribed for him by law.

[2] It is urged that previous Comptrollers

have exercised the same power for many

years. If that be true, it is time that it

should be known in Texas that a disregard

of the Constitution by the usurpation of

power on the part of officials is not sancti

fied by its long continuance, and that each

officer should confine his acts to the limits

of his power. We would not disparage the

zeal of respondent nor challenge the honesty

of his purpose, but the superiority of the

Constitution must be sustained until the

sovereign voters shall change it.

It is ordered that the writ of mandamus

as prayed for issue, directed to respondent,

and that relator recover all costs.

On Motion for Rehearing.

Under ordinary circumstances we would

not reply to the remarkable assumptions of

law and fact which the Assistant Attorney

General has embraced in the motion for re

hearing. We are content with the decision

of the case, but the Assistant Attorney Gen

eral has made such remarkable assertions

that We think it proper to reply to some of

them.

[2] The opinion of J. S. Hogg, as Attorney

General, has been invoked under circum

stances which give to the act a peculiar sig

nificance. We give the same weight to the

opinion of Attorney General Hogg that we

would to that of any other attorney gener

al of equal ability; but, as authority, that

opinion ranks no higher than the opinion of

any other good lawyer. We have read the

opinion, and find that the constitutional

question was not in his mind.

It is also stated that other Comptrollers

have done as Lane did in this instance. We

repeat that a violation of the Constitution

cannot be sanctified by frequent repetitions,

and such acts do not furnish a guide for a

court that has regard for the Constitution of

the state. It would be legitimate to look to

those matters as showing that the Comp

troller acted in the belief that he had the

authority of law for what he did, if his mo

tives were material; but they were not in

this case. There is nothing in the facts al

leged, nor in the opinion of this court, that

justifies the imputation of intentional wrong

to the Comptroller. It is always to be re

gretted that such matters should be injected

into a court trial.

Counsel quotes from the opinion thus:

“The fact that 1700 witnesses were summon

ed in 17 cases is not evidence of fraud on

the part of the sheriff and judge. The law

permitted the parties to sue out the process,

and the sheriff was compelled by law in
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serve it. However zealous for the public

gºod the respondent may be, he has no

right to arbitrarily refuse a warrant for

such claim as this. He must confine his ac

tion to the limits prescribed for him by law.”

Then asks: “Under the circumstances We

are at a loss to know where the court found

out that 1700 witnesses were summoned in

i 17 cases, and that this is no evidence of

fraud on the part of the sheriff and judge.”

We answer that we got it from the attorney

himself, when he held the transcript above

his head and said, in substance: This shows

that there were 1700 witnesses summoned in

17 cases, at a cost of $850. We did not ex

amine the transcript, but assumed that the

attorney was correct, and we simply illus

trate the legal point by using the statement.

The charges of fraud against officers of the

state and the prediction of the evil results

of this decision belong to a class of irrele

vant declamation which does not deserve no

tice. The power to correct the evil, if it

exists, resides in the Legislature, and not in

this court, who will not disregard their obli

gations for any reason. The Legislature

must change the law, if it be changed.

In conclusion, we will say that we believe

that the interests of the state are as safe

with the district judges as they would be

sº with any executive officer. The judges have

sº, the means of careful investigation, and each

judge has but one sheriff's account to deal

with at a time, while the Comptroller, if

intrusted with it, would have to handle more

than 200 accounts scattered all over the

state. All of this cry about the great loss

to the state is, we believe, without founda

tion, and is poor material for a member of

the Attorney General's staff to use in argu

ment on strictly a legal question in this

court, who have a right to expect aid from

that department.

F.
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WESTERN UNION TELEGRAPH CO. v.

TRUE et al.

(Supreme Court of Texas. June 27, 1912.)

TELEGRAPHS AND TELEPHoNEs ($ 37*)—OPER

ATION - IMPoRTANT MEssages — DUTY OF

AGENT to MAKE INQUIRY.

Where a telegram indicates the general

nature of the communication, or where the

sender or the expectant recipient of the mes

*še states to the agents of the company the

*ture of the message, or that delay in trans

lºsion would probably cause loss, it is their

i ty; if desiring further information, to make

|. and the company, being charged with

º which could have been elicited,

r ºble for any damage due to its failure to
!ºmptly transmit the message, even though it

º not on its face show that a failure would

ause a loss.

Action by J. A. True and others against

the Western Union Telegraph Company. A

verdict for plaintiffs was affirmed in the

Court of Civil Appeals (132 S. W. 983), and

defendant brings error. Affirmed.

H. D. Estabrook, of New York City, Spoonts,

Thompson & Barwise, of Ft. Worth, and G.

H. Fearons, of New York City, for plaintiff

in error. J. A. Templeton and McLean &

Scott, all of Ft. Worth, for defendants in er

ror.

DIBRELL, J. This cause is before the

Supreme Court for the second time; but on

the trial upon which the present judgment

is based there were additional material facts

in evidence not before the court when for

merly disposed of. The action was based up

on the allegations stated in a general way

that Sam Davidson of Ft. Worth, Tex., in

October, 1904, was in control of about 3,000

steer cattle located in the Indian Territory, a

part of which were then suitable for beef, and

a part were what is usually known as “feed

ers.” J. R. True, acting for himself and

others, desired to purchased these cattle of

Davidson, but was informed that an option

had been given on them to J. W. Martin and

A. H. Barnes until the morning of October

31, 1904. It was agreed by Davidson with

J. R. True that, if Martin and Barnes did

not take the cattle under their option on the

morning of October 31st, he (True) and his

associates should have the option of buying

them at the price they were then offered.

Since no question as to the damages recov

ered will be discussed in this opinion, it will

not be necessary to make any statement in

regard thereto. Martin and Barnes failed

to take the cattle under their option on the

morning of October 31st, and Davidson at

about 3 o'clock p. m. on said day prepared

and delivered to the defendant at Ft. Worth,

Tex., the following message addressed to J.

R. True at Ryan, Ind. T.: “Fort Worth,

October 31, 1904. To J. R. True, Ryan, I.T.,

via Sta. Parties failed to arrange deal. If

you want cattle come here. [Signed] Sam

Davidson.” On the afternoon of October 31,

1904, J. R. True called at the office of the

defendant in Ryan and notified its agent

there that he was expecting an important

telegram, and that he desired to have same

promptly delivered to him as soon as it was

received at Ryan. True called at the office

of defendant in Ryan several times during

the afternoon of October 31st, to ascertain

whether the message had been received there.

At about 6 o'clock p. m. True was summoned

to his ranch about eight miles in the coun

try, and before leaving town he arranged

(Pl. Note—For other cases, see Telegraphsand Telepho - - grap

2: Dec. #;";§ Dig. §§ 23, 24, 29, 30,

s Brror to Court of Civil Appeals of Sixth

*"preme Judicial District.
-

with the firm of Jackson & Bird, who were

merchants in the town of Ryan, to receive

for him said telegram as soon as it should

arrive and send it to him at his ranch

which they agreed to do. At the same time
-

-

*or other casessee salue
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