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the Court of Civil Appeals, some of these
assignments were not properly presented
to the Court of Civil Appeals. At any
rate, we feel that we have said enough to
generally indicate to the district court
how it shall proceed in the trial of this
case, if it is again tried.

The judgment of the Court of Civil Ap-
peals, which reverses the judgment of the
district court, is affirmed.
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ALEXANDER, Chief Justice.

This suit was brought by J. R. Miller
and other tax payers against the Commis-
sioners’ Court of El Paso County and oth-




ers to enjoin the collection of taxes under
Acts 1935, 44th Legislature, First Called
Session, p. 1541, ch. 370, Vernon's Ann.
Stat. Art. 2352b, on the ground that said
Act is unconstitutional. Said Act is as
follows:

“Section 1. In all counties in this State
having a population of not less than 125,-
000 inhabitants and not more than 175,000
inhabitants, and containing a city having a
population of not less than 90,000 inhabi-
tants, as shown by the last preceding Fed-
eral Census, a direct tax of not over Five
(5) Cents on the valuation of One Hun-
dred ($100.00) Dollars may be authorized
and levied by the Commissioners’ Court of
such county, for the purpose of advertising
and promoting the growth and develop-
ment of said county and its county seat;
provided that before the Commissioners’
Court of any such counties shall be author-
ized to levy any tax for such purpose, the
qualified tax paying voters of the county
shall by a majority vote authorize the Com-
missioners’ Court to thereafter levy annu-
ally a tax not to exceed Five (5) Cents on
the One Hundred ($100.00) Dollars as-
sessed valuation.

“Sec. 2. The amount of money collected
from such levy of taxes by the Commission-
ers’ Court of any such county shall be paid
to the Board of County Development in
twelve (12) monthly installments as col-
lected. All moneys received by the Board
of County Development from such tax
shall be expended only for the pu-poses au-
thorized by this Act, and such Board shall
annually render an itemized account to the
County Auditor of all receipts and dis-
bursements.

“Sec. 3. There is hereby created in such
counties as may vote in favor of this tax a
Board of County Development, which shall
devote its time and efforts to the growth,
advertisement and development of any such
county. The Board of County Develop-
ment shall consist of five (5) members;
two (2) to be appointed by the Commis-
sioners’ Court of such counties, represen-
tative of the agricultural interest of such
counties, who shall reside outside the coun-
ty seat of any such county; and three (3)
of whom shall be appointed by the Board
of Directors of the Chamber of Commerce
of the county seat of such county, one of
such three members to be a member, in
good standing, of organized labor. Said
members shall serve for a period of two
(2) years from their appointment, without

compensation, and until their successors:
are appointed and accept such appointment.
Vacancies on such Board shall be filled in
the same manner as the original appoint-:
ments, and by the same agencies.

“All members of such Board of County:
Development shall be qualified tax paying
voters of the county in which they are ap-
pointed to serve.”

[l Section 56, Article ITI, of the State
Constitution, Vernon’s Ann.St., reads, in
part, as follows: )

“Sec, 56. The Legislature shall not, ex-
cept as otherwise provided in this Consti-
tution, pass any local or special law, au-
thorizing:

* ® * % * * *

“Regulating the affairs of counties, cities,
towns, wards or school districts;

* * * * * * *

“Creating offices, or prescribing the poww
ers and duties of officers, in counties, cities,
towns, election or school districts;

“And in all other cases where a general
law can be made applicable, no local or
special law shall be enacted; * * *7”

The purpose of this constitutional inhi+
bition against the enactment of local or
special laws is a wholesome one. It is in-
tended to prevent the granting of special
privileges and to secure uniformity of law
throughout the State as far as possible. "It
is said that at an early period in many of
the states the practice of enmacting special
and local laws became “an efficient means
for the easy enactment of laws for the ad-
vancement of personal rather than public
interests, and encouraged the reprehensible
practice of trading and ‘logrolling.”” It
was for the suppression of such practices
that such a provision was adopted in this

and many of the other states of the Union.
25 R.C.L., p. 820, § 68.

Il Notwithstanding the above con-
stitutional provision, the courts recognize
in the Legislature a rather broad power to
make classifications for legislative purposes
and to enact laws for the regulation there-
of, even though such legislation may be ap-
plicable only to a particular class or, in
fact, affect only the inhabitants of a par-
ticular locality; but such legislation must
be intended to apply uniformly to all who
may come within the classification desig-.
nated in the Act, and the classification must
be broad enough to include a substantial
class and must be based on characteristics:
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legitimately distinguishing such class from
others with respect to the public purpose
songht to be accomplished by the proposed
legislation. In other words, there must be
a substantial reason for the classification.
It must not be a mere arbitrary device re-
sorted to for the purpose of giving what
is, in fact, a local law the appearance of a
general law. City of Fort Worth v. Bob-
bitt, 121 Tex. 14, 36 S.W.2d 470, 41 S.W.2d
228; Bexar County v. Tynan, 128 Tex.
223,. 97 S.W.2d 467; Clark v. Finley,
Comptroller, 93 Tex. 171, 178, 54 S'W.
343; Supreme Lodge United Benevolent
Ass'n v. Johnson, 98 Tex. 1, 81 S'W. 18;
Smith v. State, 120 Tex.Cr.R. 431, 49 S.
W.2d 739; Randolph v. State, 117 Tex.Cr.
R. 80, 36 SSW.2d 484; Fritter v. West,
Tex.Civ.App., 65 S.W.2d 414, writ refused;
State v. Hall, Tex.Civ.App., 76 S.W.2d
880; Wood v. Marfa Ind. School Dist.,
Tex.Civ.App., 123 S'W.2d 429. As said in
Leonard v. Road Maintenance District No.
1, 187 Ark. 599, 61 S.W.2d 70, 71: “The
rule is that a classification cannot be adopt-
ed arbitrarily upon a ground which has no
foundation in difference of situation or cir-
cumstances of the municipalities placed in
the different classes. There must be some
reasonable relation between the situation
of municipalities classified and the purpos-
es and objects to be attained. There must
be something * * * which in some rea-
sonable degree accounts for the division in-
to classes.”

It will be noted that the Act in question
by its terms is made applicable only in
those counties having a population of not
less than 125,000 nor more than 175,000 in-
habitants, and containing a city having a
population of not less than 90,000 inhabi-
tants, as shown by the last preceding Fed-
eral census. The evidence shows, without
dispute, that the only county within the
State coming within the provisions of the
Akt at the time of its adoption was El Paso
County. The Legislature was doubtless
cognizant of this fact. It was also cogni-
zant of the fact that another Federal cen-
sus would not be taken until 1940, and that
as a consequence no other county would
came within the terms of the Act for a pe-
riod of five years after its adoption. We
must presume, therefore, that it was intend-
ed, by the Legislature that said Act should
apply only to El Paso County during said
period of time. As a matter of fact, no
other county met the population require-
ments of the Act under the 1940 census,

and as a consequence El Paso County is
the only county that will be affected there-
by until after 1950.

Il We are therefore met at the outset
with a law which, under facts well known
at the time of its adoption, was applicable
only to a single county. Clearly then it is
a local law and must fall as such, unless
it can be fairly said that the class so segre-
gated by the Act is a substantial class and
has characteristics legitimately distinguish-
ing it from the remainder of the State so
as to require legislation peculiar thereto.
In this instance the classification is made to
rest entirely on the population of the coun-
ty and a city therein. Resort to population:
brackets for the purpose of classifying sub-
jects for legislation is permissible where
the spread of population is broad enough
to include or segregate a substantial class,
and where the population bears some real
relation to the subject of legislation and af-
fords a fair basis for the classification. It
has been legitimately employed in fixing
fees of offices in certain cases (Clark v.
Finley, Comptroller, 93 Tex. 171, 178, 54
S.W. 343), but even then it is permissible
only where the spread of population is sub-
stantial and is sufficient to include a real
class with characteristics which reasonably
distinguish it from others as applied to the
contemplated legislation, and affords a fair
basis for the classification. Bexar County
v. Tynan, 128 Tex. 223, 97 S.W.2d 467.

The peculiar limitations employed
by the Legislature in this instance to seg-
regate the class to be affected by the leg-
islation not only bears no substantial rela-
tion to the objects sought to be accom-
plished by the Act, but the purported class
attempted to be so segregated is, in fact,
not a class distinct in any substantial man-
ner from others in this State. There is
nothing peculiar about a county having a
population of less than 125,000 nor more
than 175,000 inhabitants and containing a
city with a population of not less than
90,000 inhabitants that marks it a suitable
and peculiar field for the expending of pub-
lic funds for advertising and promoting
the growth and development of the county
and its county seat, as distinguished from
other counties having substantially the
same population or cities of similar size,
The slight variation between the popula-
tion of El Paso County and its principal
city and other counties and cities in the
State does not distinguish it in any man-
ner that is germane to the purpose of this




particular legislation. In other words,
whatever difference there is in population
does not appear to be material to the ob-
jects sought to be accomplished. After
having carefully considered the matter, we
are convinced that the attempted classifica-
tion is unreasonable and bears no relation
to the objects sought to be accomplished by
the Act, and that as a consequence the Act
is void.

The defendants in error rely strongly on
the case of Watson v. Sabine Royalty
Corp., Tex.Civ.App.,, 120 S.W.2d 938, in
which this Court refused a writ of error.
That case involved numerous facts and cir-
cumstances not here involved. But regard-
less of the holding therein, we are of the
opinion that any holding other than that
herein announced would be unsound and
amount to a practical nullification of the
constitutional provision above referred to.

Il Our holding that the Act is void
on the grounds above stated, renders it un-
necessary for us to pass on the other as-
signments raised in the briefs. In this con-
nection, however, we deem it proper to
call attention to the fact that the case of
Davis v. City of Taylor, 123 Tex. 39, 67
S.W.2d 1033, relied on by defendants in er-
ror as authorizing the expending of public
funds for advertising purposes, dealt with
a home-rule city and not a county, and that
a city may exercise proprietary functions,
while a county, as a mere subdivision of
the State, can exercise only governmental
functions.

The judgments of the trial court and of
the Court of Civil Appeals are reversed,
and the cause is remanded to the trial court
with instructions to grant the injunction as.

prayed.
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