
Tex.) 219LIVELYCOUNTY v.DALLAS

pleadingcourt, above-namedand On the lasthis ex officio services.ined to trialthe
September 14, 1906,date, the commissioners’through evidence, notes or de­definite.field perallowing appelleepassed $75orderancourtscription heldsoland had beenof such as services, beginning Decem-for exmonth officio

period,possession 1906,30,the 1905, endingfor saidin actual 1, Novemberber and
saidto be forhere, drawnpractice and ordered a warrantequitable un­and bettermore passedwassaid last orderAt timeamount. theyetcircumstances, permit himis toder the it,appellee forvotedand commissionerstwo

doto so. against A war-it.votedtwo commissionersand
Ap- $675,judgments cov-Civilof ofThe of Court for said amountthe rant was drawn

countyering time, theonnine months of saidpeals will be re-courtand of the district paid.treasurer, wasand sameversed, trialcause tó saidand remandedthe countycourt of Dallascommissioners’“The
court. order,passed following viz.:the“ ‘Upon day September, D.21st A.this the ofand remanded.Reversed

1908, theheard andcame on to be considered
petition Dwightof Lew-and L.communication

county Septem-elling, attorney, filed herein on
authoritypraying17, 1908, thefromber for2337.)(No.v.DALLAS COUNTY LIVELY. county amakecommissioners’ to Dallascourt

Lively(Supreme 1914.) party plaintiff againstMay 28, in Hiram F.Court of suitsTexas.
sal-officioto recover exand A. B. RawlinsJudges (§ 22*) Compensation—“Extea Com­— officers;paid also camesucharies heretoforepensation.” Lively’sF. answerHiramon for considerationcounty judgeAn to a for ex of-allowance Septemberfiled herein onsaid communicationtosalaryalready performed,ficio services no hav- appearing19, 1908; thatcourtand to theiting previously provided,been Rev. St.under performedLively officio serv-exHiram F. the1911, 3852, authorizingart. the commissioners’ duringfaithfully whichforthe said termicessalary presidingcourt allow him a forto over Dwightpaid;salary L.thatofficio wasthe exConst,court, etc.,that was not invalid under authorityLewelling for; fur-and itsuetoasks3, prohibiting “any44, grantingart. of§ the appearing said servicescourt thatto thethercompensation, publicextra fee or to aallowance compensationfaithfully rendered, and nowererendered,” since,official after service has been seventy-fiveexceptgiven therefor, the saidwassalary having previously providedno been for - salary; itandper month,($75.00) ex officioservices, compensationex officio the for which bysalaryappearing fixedsaid wasthatfurtherprovided independentlyis to be for of of-other paid good perin orderthe court and faith asprovided,ficial acts for which fees itare was onenteredof the commissioners’ court made add(citingnot an “extra” allowance Words and hereby1906,September 14, A. D. and we doPhrases, 3, p. 2624.)vol. ratify of takenconfirm the action courtand thiscases, Judges,[Ed. Note.—For other see Cent. day September, inof 1906,on the said 14thDig. 75-88, 179; Dig.§§ § 22.*]Dec. salaryfixing of officer.saidthe said ex officio

opinion are noHawkins, J., dissenting. this court that thereis the ofIt
equity justice ofin the contentionmerits in or

county attorney saidas set in hisforththeAp-QuestionsCertified from Court of Civil appearingpetition; however, thatfurtheritpeals Supremeof Fifth Judicial District. countyDwight Lewelling at-is the officialL.by H,County againstAction Dallas authorityF. county,torney and desiredof Dallas
Lively county,judgmentand others. of thisFrom such in the courtsa for test matterde- to

(Dwight L.court that heof thisit is the desireplaintiffnamed, appealedfendant to the Lewelling) may test the“free hand” toahaveAppeals,Court ques-of Civil which certified a petition;complained is thesaid itinmatters ofSupremetion to the QuestionCourt an- matterscourt in theof this thatfurther desire
salary sought fromof to be recoveredex officioswered.

anyLively, mightHiram F. or claim haveheDwight Lewelling againstWilliams,and Horace county salary unpaid,Dallas for that
“pleas filed,appellant.Dallas, butboth of limitation”Spence,of nofor shall beKnight, there

upon theirbe testedsuch contentionsthatHarris, Dallas, appellee.Baker & of for may (uponjustice ismerits, done. Itbethat
Lively) or-request thereforeF.Hiramthe of

BROWN, Dwightby L.adjudgedC. J. The honorable court thatCourt of thedered and
attorney,county is here-Lewelling, do andhaveAppeals SupremeCivil of the Fifth Judicial county partyauthorityby given make DallastoDistrict has certified to this court the follow- by infiled himplaintiff heretoforeto the suiting question:statement and againstcounty Hi-Dallascourt ofdistrictthe individually,“Appellant brought judge,countyagainst Lively,ap- andthis suit the F.ram

pellee against Rawlins, districtthe sureties formerand on his A. B.official alsoandbond to
$675, county.'illegally paidrecover sumthe of Dallashim for clerk of “ Presdg.Pippin,serving county judge H.ex ‘W.officio services while as “county. byAppelleeof recovered,said Dallas court the withinis the that‘It orderedand

county appeals. hereby adopted.the made andbe and isorder
February 24, appellee “‘Aye: Pippin, Eaton,1905, being“On H. H.R. W.W. H.then

judge, pres-passed Judge Lively,Bennett,commissioners’the court an O.order D. Smith. Co.”allowing, by voting.’court,’ ent,‘until further ordered the not
judgecountythe for ex officio services the sum foregoing statement did thethe com-Underper 15, 1905,$100of month. On June the

authorityallowing salary make thehave toorder the ex missioners’ courtofficio was re-
reason, effect,scinded for the in that 1906, allowingthe time September 14, for exorder ofby himdevoted to the affairs of the commis- already expired?periodfor aofficio servicesjustifysioners’ did notcourt such allowance. words, come withindoes such orderIn othertime, Septem-15, 1905,From said June until

1906,14, 3,meaning 53,ber there was no Consti-§further order of theor articlethe of
agreement in reference to an allowance for ex granting “anyprohibitstution, the ofwhichdate,officio services. On the last above-named publiccompensation, to afee or allowance1906,September 14, there was no further order

agreement has been rendered?”serviceafterofficialor in anreference to forallowance
Rep’rDig. Key-No. &Dig.&topic*For Indexesother cases see same Am. Seriesand section in Dec.NUMBER
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' that, no allowance made for other service includedcourtthe commissioners’We answer

this; byauthority 53 therefore the sum the com-the Section fixedmake order.had to
missioners’ not Itstate eourt could be extra. wasof thisof article 3 Constitutionof the

paidanythingin to for othernot additionreads:
services,powerLegislature to for frombut was services distinctshall have no“The

municipalany countygrant;-or orto authorize all other official acts.compensation,authority anygrant, feeto extra question,If there a doubt onwere this apublic officer, agent, servantaor allowance to chapterreading 3, title, Office—of “Fees ofrendered orservice'or contractor has beenafter
performedinto, County Judge,”anda contract has enteredbeen clear mindmust the of such

part.”orin whole in Legislature greatdoubt, for declares withthe
By particularitytheof the statutesvarious articles what sum that officer shall re-

spec-paid county judge exceptact,to the arefees be to forceive each official “ex officio
compensation serv- services,” enumerated,ex officioified. But for which are and are of

provided by S.,3852, in compensationR.for articleice is such character that the must
language: vary counties;this in itdifferent therefore was

court,presiding wisely“For over the commissioners’ left to the court ofcommissioners’thereof,ordering makingand returnselections county. for-each The notConstitution doeshearing determining causes, and trans-civiland compensationfixingbid after servicethe ofacting business not otherwiseall other official
agreedcounty judge rendered, increasingprovided for, receive such but forbids thethe shall

county treasury maysalary beasfrom the prescribedor sum after rendered orserviceby of commissioners’allowed him order the performed. salary spec-work Had the beencourt.” per-ified before the ex officio duties were
does notIt will that the lawbe observed anyformed, sum would be extraadditionalspecify shall hethe the allowancetime when compensation, the forbids.which Constitution

ren-the wasmade before or after service authority been which sus-No has cited
dered. county, andof wetains contention thethe

fraud onnotIt is claimed that there was found none. Justice HAWKINS hashavecourt,countypart judge orof or thethe the a and search intomade laborious extensive
not worththethat services rendered were authorities; foundbut we hasthe believe he

is thatsum allowed. The sole contentionthe distinguishingthe fea-case which reachesnoby sectionthethe allowance was forbidden compensation,this, is, additionalture of thatcopied herein, becauseof the Constitution service, a distinctnot for the same but for
made the serviceswas afterthe allowance recognizedservice, inso and characterizedrendered, an ex-itand was-thereforewere statute, clearly not withinthe and therefore

allowance for services rendered.tra scope by com-otherthe of the covereddutiesfor,• stated, thisno allowanceAs before partpensation, on of ourwhich failure thepaid,made,' nor beforesumhad beenservice Associate we consider to be a re-honoredperformance of the duties. The construc-the support toliable our conclusion.dependsprovisiontion of the constitutional
compensation,'’upon meaning of “extrathe

Entertaining,HAWKINS, (dissenting).J.53, Constitution,3,in our§used article' ofas
profoundest respectdo, for theas I theanymean sumconstrued towhich has been

opinions my Associates, it isviews and ofpricegiven contract or sal-in to theaddition
anydissent,great that I inreluctancewithary. quote:We

case; far-reaching importance“ but ofthemerelycompensation is such not for‘Extra
contract, foregoing profoundgreaterbeing but decision and con-less than the the theor

properly the contract.’it is outsidebecause myin mind said decisionviction own thatCarpenter State, andWis. 271.” Words39v. impeltogethererroneous, inme to do so'isPhrases, p.3, 2624.vol.
this instance.• argue thatThe writer finds it difficult to in theset outof this case areThe factscompensation compensation inextra means above.certificateby law oraddition to that allowed contract. article 3 of. Section 44 of the Constitutionimport plainlanguage asof so toThe- the is follows:of Texas is asspecifiedpreclude argument. If law hadthe provide byLegislature forlaw theshall“Thesalary allowed, the commission-the to be or agentsservants,officers,compensation of allanyamount,court then ad-ers’ had fixed providedpublic contractors,the infor thisnotand grant compen-Constitution,procuredcompensation not extrashallafter services butditional pub-any officer, agent, orservantsation toextra,would be and forbidden.were rendered publiccontractors, such service shallafterlicinthe thisIt is manifest that allowance performed intoenteredor contracthave beenprevious grantin al- same,not addition to a performanceinstance was the norofthefor

anyappropriation otherwise,byhaving or. amountNothing paid, orbeen sumlowance. - Treasury state,money of thetheofof outfixed, orit could not be extra allowance com- pre-any claim, real oron aindividualtoadded,Something,pensation. cannot be to tended, not have beensame shallwhen the
nothing. employby pre-existing law,allowed the same providedIf the court had norfor

state,-any unless au-name of theonerendered, in .thethe services were itbefore'sum by pre-existing law.”thoráé'dspec-beingvalid. Nowould'have been time
;of 3,why which bearsit, articlemaking 53 saidit- be-held in- Sfedtionfor shouldified

onlyupon point•more.directly in thethe casemade‘after- rendered?valid because service
bar,salary, follows:upon is as.county judge atand-was notThe
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sation, county judge,toLegislature when it thepower,no reachesshall have“The municipalcountyany orgrant, to authorizeor by Legislaturehas not been made the di-compensation,anygrant, feeauthority extrato rectly, suggested by 44;as said section butagent,officer,public servantatoor allowance those two sections of saidrendered, 3 bearticle shouldhas beenserviceaftercontractoror per-into, together,and and,enteredhas been construedcontract theor a inasmuch aspay,part; au-nornoror inin wholeformed provide bymandate in said section 44 toanyof,payment claim createdthethorize compensationlaw for isof such officersmunicipalitycountyanyagainst of theor general terms,contract, couchedany agreement in and saidmade sectionstate, orunder
authority by53, necessaryof law.” implication,without autnorizes the

Legislature delegate power properto that toplainlylanguage hasStripped such asof county authority (which includes the com-application thisofthe factstono direct court), constitutionalitymissioners’ the ofprovisions wouldcase, constitutionalsaid 3852,said R. S. art. under which the com-stand thus: makingmissioners’ court inacted the allow-byLegislature provide for thelawshall“The grant additional,or of extra,* ance* * or com-pro-compensation notof all officers ** pensation*• instance, questioned.The in this is notin Constitution.thisvided for
powerLegislature or togrant,,shall no tohave purpose inquiry,The of this in re-that* ** authoritycountyany toauthorize gard, merely pointis to ascertain and outcompensation,any or allow-grant, feeextra import, meaning,** * the and ofintent said con-public after serviceofficer-ance to a

provisions, developrendered.” stitutionalhas been to andand
emphasize powerfactthe that whatever orcountyof theservicesofficioexThat the authority is inthere the commissioners’courtpriorby tojudge himrenderedbeenhad make, county judge, anyto grantto the ofof14, 1906, orderSeptember of thethe date additional, extra, compensation, anyor orgrantmaking thecourtthe commissioners’ pay,allowance whatever of for official serv-admitted;favor, in-in his isor allowance imposedices which have been theretoforeorder.in saiddeed, fact is recitedthat upon by law,generalhim exists, and must“grant”evidently aconstitutedorderSaid onlyexercised, by of,be virtue and in har-“grant” “allow-“compensation,” a of anof mony spirit,with the and not in ofdefiancecounty judge, ismuchthatandtheance” to plain letter,the of said section 53.compensationconceded; orbut was such Consequently, language employedif thescope“extra,” andwithin theallowance reasonably permit, anytherein will statute“Aye, there’spurpose of section 53?said uponattemptswhich to confer the commis-the rub.” power grantsioners’ tocourt extra com-sense, grant,“extra,” as toin that saidIf pensation, allowance,or an extra or extrarepugnantservices, to saidwasantecedent any kind, judgecountyremuneration of to avoid,provisions, and thereforeconstitutional byshould be construed the em-courts asquestion be an-shouldcertifiedand said bodying constitutional limitation tosaid asaffirmatively; “extra,” in thatif notswered making grantthe time of ofthe such in re-grant valid, cer-sense, saidwas andsaid byto the time oflation the rendition him ofnega-question should answeredbetified imposed upon byservices theretofore himtively. general partlaw as of the burdens hisofpropermeaning “extra,”of in itsThe true office; ofand that rule construction shouldcontext, maysetting be ascer-in the best prevail any suchwhether limitation be ex-study (a)by ofa our Constitutiontained pressed for,not,in such statute or withoutgeneralitself, (b) ofdefinition usethe and limitation, express implied,such either or(c)word, and the of the courtsdecisionsthe manifestlysuch wouldstatute be unconsti-point.upon the difficultytutional. There is no whateverthePursuant to aforesaid constitutional construingabout so said article 3852.Legislature pro-requirement that “the shall subject44Said section deals with the ofcompensationby of of-for the allvide law “compensation,” and each of said sectionsLegislature providedficers,” our certain subject44 and with53 thedeals of “extracounty judgescompensation for the formin compensation” personsof four classes of in

specific performance par-of for the offees respective public business;their relations to
duties, imposed uponwhich it them.ticular public public agents, publicofficers, servants',
imposed uponalso them certainIt additional public contractors, compensationand whose

performanceforduties of which it did not providedis not for inelsewhere said Con-
directly provide compensation.additional stitution.

pursuanceHowever, in further said con-of duty44Said makes it thesection of the
mandate, delegatedstitutional it Legislature provide bythe com-to compen-lawto for
court, 3852,missioners’ in S.R. art. herein- member ofof each each ofsation said

quoted, authoritybelow to allow to the coun- classes.
ty additional,judge extra, compensation, sections, independentlyor Each of ofsaid

salary, covering deprivesin form of Legis-other, peremptorilythe those ex the the
performance grantofficio duties for the of powerwhich of all whatever tolature itself

Legislature itself, by general anylaw, belonginganythe had to to of fourone those
specifically provided compensation. compensation”not classes “extra after thesuch

.True, additional, compen- public service,--extra,such performanceor orof after the
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compensationhappening designated toin lic service. ofa connec- What sortof event
officer,public agent, inhibit-work. such or servant is thustion with a contract for

emphasize also,Here,53, ed? answer obvious: Com-Said section as if that theto is
pensationrepeats general to, of,purpose, addition or extra thatfundamental the in

upon legislative power law,is when the serv-which which the as it existedlimitation
providedrendered,44, and, for whichset if to more ice was serviceout in section assaid

compensationrequiredcertainly in additionor inhibition it ofmake that limitation him—
to,compensa- of,pervade or extra which he became en-the whole field of extra that to

public service, byupon performancetion, remuneration, titled suchor additional for of
constitutingpublic existingthis aand work within virtue of an statuteservice contract

grant bystate, compensation” by Legislature, or vir-to the direct theadds “extra
countyalthough previousallowance,” or mu-sec- tue of a order of thewords “fee saidor

somewhat; nicipal constituting grantapparently relax, authority, a ortion seeks to53
adding delegated authorityby to allowance ofthe rule to contractors the under saidas

Legislature provide compen-forthe words the thewords “contract entered into” to
part.” anyperformed of saidin or in The sation of all members of fourwhole“and

concerninggiven Here, again, for such in-to addition classes. the reasonseffect be to said
foreign apparent.to hibition arecontractors is a matter which is

upon point everypresent inquiry, instances,no Inand that each of these indeed inthe
opinion possiblyquestion raised, and no is ex- instance which can arise under saidis

concerningpressed. provisionsconstitutional extra
dealing, compensation, relatingdoes said sec- to a memberIn addition to whetheras

original classes,44, with and exercise of one or another of said four in-tion the direct the
grant against grantby Legislature powerof to “extra hibition is the of such extrathe

personscompensation, compensation, fee,fee, or allowance” to or allowance after the
classes, happening designated event,any said andwithin of said four section of such

subject against only.not em-53 introduces a which thatis
priorby 44, But, happening event,suchsaid and declares a to the ofbraced section

clearly compensationsharply defined stated the or allowance of such con-certain and
power Legislature work, compensation,upon of the tractor for or thelimitation the such

delegate municipal govern- fee, officer, servant,and ofto court or allowance such orto
maypower grants. agent service,ments to make such for such be increased inThat

53; waysabove,is in whichlimitation set out section either of the two are indicatedsaid
speaks by provisions: First, byit for itself. said constitutional

compensation” Legislature (section 44),“Compensation” actionand “extra direct of the
persons secondly, bytreated, throughout matters;orof all such are in local action of

county municipalsections, authority,both of said correlative and the or in thecom- ex-as
subjects powerplementary delegated (section 53).and terms. one ercise of suchThe and

only thing sweepingly Alike,thus so under said section 44 and underwhich is and
strenuously Legislature, 53, leveled,so inhibited to inhibition isthe section saidsaid

through county municipal gov- grant compensation,and it not at whichto and the of is
yet grantis, general terms, grant permissible,ernments, at ofin the nor the “extraof

compensation specified compensation, fee, allowance,”extra certain which isunder or
element; solelyinvolving permissible, but andconditions a time said likewise alone at

being grant compensation,defined, slight fee,“extra al-conditions with the of orvaria-
“contracts,” If, when,intions as to both of lowance” and made after renditionsaid sec-

public service,44 and 53. of or after the ortions such entire
partial possiblyperformance,For illustration: such orOnce let contractor after the

complete, and, makingif section 53 alone is to of the contract for such work.con-
53,point, begintrol on that let him In said sections and farbut work each of 44 so

contract, or, indeed, goes, element,under his if as this time as to thesection 44 case said
allowance,point, grant compensation, fee,alone is thatto control on let him of or isbut

contract, thereupon only subject,subject,enter into such it and the of our Con-thebe-
Legislature Consequently,comes too late for the stitution’s zealous solicitude.or the

county municipal government,or as treated asthe if such time element be immate-case
may grantbe, rial, only purposecompen-or him of saidto allow extra the constitutional

any thereby absolutelycharacter, any amount,orsation of in limitations nullified.is
by separately together,for work orembraced such contract. ConsideredWhat the

compensation purpose 53,sort of to the of said sections 44contractor is cardinal and
inquiry concerned,thus inhibited? The this is wasanswer is obvious: so far asin

Compensation stamp emphat-to, nature;of, first,in in theaddition or extra dual its to
provided disapproval people up-which the contract of ofthat ic the this statefor work

required granting, creating,which of him.it The idea of or orfor on the wholereasons
any right anypatent. conferring, originally,such inhibition are So it is to com-with re-

gard every anyofficer, pay,agent, pensationto such or remuneration ofor serv- or
ant; being against whatsoever,kind, class,the inhibition there afteror characterthe
grant publiccompensation, fee,him of “extra service into of such theor the rendition

by officer, agent, servant,pub-afterallowance” the rendition him or orof case of such
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office, delegated powerpart, doin and toperformance, or or had itsafter in whole notthe
Legisla-possibly making so,of such con- district clerks look to theeven after the could

went,and, theytract, contractor, forin of such ture alone to itthe case relief —and
organicsecondly, firmly embody, in the and not in vain.to

unambiguous True, just analogyland, caselaw of clear and there thatthe such between
language inevitably perma- down,and thewould this in this caseas and breaks in that
nently prevent Legislature doing Legislature delegatedfromthe commission-has to the

authorizing any county compensation,thing, power grantthat from ers’ courtand to extra
municipal government county judgeto do it. evi- salary,or The forin the form of to the

object absolutelypurposedent was toand ex officio services.
extirpate 1911,in Texas. 3852,wholethat evil R. S. art. as follows:is

provisions presiding court,All the of sections 44 andsaid “For commissioners’over the
ordering making thereof,elections and returnsportionsand53 of our state Consti-other of hearing causes,determining trans-and civil andadvance,fixing,tution cer-in the salaries of acting all notother official business otherwisegeneral policyofficers,tain indicatedand the provided for, county judge suchthe shall receive
salary maytreasurywhole, countyin from as al-that a harmonize with the bedocument as

bylowedhim order commissioners’court.”of thesupportand the which are herein ex-views
pressed meaning compen- However, grant poweras to the of “extra that to com-of the
sation, fee, pow-court,or allowance.” missioners’ it waswithout which

important premises (Const.An of is thefeature this case erless to act in art.the Tex.
county 5, 18), is, perforceofficersfact that all officio duties ofex § of said constitutional

specificperformed by uponthem, provisions, proviso,must be whether with and thethe
compensation provided condition, power exercised,be therefor or not. that if atsuch be

54;Campbell, before, byall, after,Hallman 57 Tex. Edwardsv. theand not rendition
43;McLean, Super. county judgev. R.Pa. Ct. State of be23 of services tothe ex officio

State,Williams, by additional,other,Ohio v. ofAuditor 34 Ohio covered such or or “ex-
218; Washington Cheetham, salary “compensation.”St. v.State of ortra”

Auditor, 437, 771; Correlatively rightPac. 29State 21 Wash. 58 that of the commission­
p.Cyc. 1423, grant compensation,effect thosenote 31. The of intoers’ court extra

fully judgecountysalary,cases is more shown.hereinafter forform ofthe to the
Consequently only;permissive rightthethe ex officio services of ex services is aofficio

county judge by Sep- legal obligation uponsaid order ofcovered no whichit creates
grantmaking14, 1906, mandamus,county judge byor could,tember said allow- com­the

yearsalary per pelforance of month oneof or members$75 commissioners’ court itsthe
beginning only1, 1905, any particularwereDecember such inan allowanceto make

required by pre-existing any uponamount,as he law and amount,was which hein oror
decision, office, perform, county;againstofand his oath to thethemaintain a suitcould

partas of hisof the burdens office—services of thatdiscretionmatter is left to thewhole
involving(excepting App. 628,Davis,which those exercise of 30Tex. Civ.court. Orr v. 9

compelled by Myersdiscretion) County249; Collingsworthbeenhe could have v.S. W.
regardlessperform, 414; McKee,of App.)the fact (Civ.mandamus to 8State v.35 S. W.
specificallycompensationno (Tenn.)that therefor 24.Lea

Legislatureprovided byhad then the orbeen is thus:“Extra” defined
delegated authority. due, usual,greater than,under And that “Beyond,its isor what

additional; supernu-necessary;expected, orhadwould been true even the commis-have Somethingmerary pay; as, inextra or work.priorpassed, to thesioners’ court rendition customary;due, expected,is orwhataddition toby county judge services,of said an orderthe * * * charge fee.an added or Webster’s
grant pay Dictionary.expressly refusing or al-to or “More thanInternationalNew

due, appointed,usual, isor whatwhat is thanany salaryhim therefor.low supplementary;expected; Cen-additional.”orCase, supra, holdinginIn the thatHallman Dictionary.tury “Being whatover and aboveduty clerkit was the of the district to issue usual;due, expected,required, or extraordi-is
nary; additional; supplementary.”althoughcopies citation, New Stand-of the there was

Dictionary.ardprovisionthen no of law under which he
laborer,get compensation sayservice, parlance,that of acould for this In common we
amount,byemployed getscity,acourt a certainsaid: he

daystatute, per eight hours,say andissuance “extra“Under the the fee ofwithout $1.75
copies original citation isof of the one of the amount, saycompensation” 25of a certaindevolving uponburdens district clerks as an in- per inhour, Of a teacherfor overtime.centsoffice, which, any,to relief fortheir the ifcident

apublic leviesin district whichthrough a school alegislative,be themust had and not
department.”judicial, say,purposes,the or usedschool wetax forlocal

teachingproceededevidently upon thesay, inThat hisdecision that for servicesto
theory provided including pupilscompensation by school, andwithinthe that the entire

age,fees, re-clerk, pupils hefor scholasticlaw the district in the form theof without
and,per month,paid performance by regular salaryand for of $75extended to the aceives

that,services, compensation,” all thehim of he receivesex andofficio inasmuch “extraas
pupilsunders,”Legislature grant andas the had made no the “oversdirect fromtuition

other, age.” Supposeadditional, compensa- theof or or extra “scholasticwithinnot
beingprovide that,performance oftion for insteadthe of the duties that toof werestatute
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paid theretofore, simple appliedone,as re-lie should thereafter here involved is a to-as
more,salary per month, contractors,ex-ceive a of “nobut but$75 is sometimes difficult

anyallowance”; appliedcompensation officers,tra agents,or would as to and servants. .
Shelby County Gibson, App.one was still lawful allowthat it tocontend v. 18 Tex. Civ.

pay 121, 302, byandand him the tuition the “overs 44 S.from W. decided the San Antonio:
salary? But,unders,” Appeals,in to the Courtaddition of in$75 Civil this courtwhich

goamended,law, error,andif the further deniedas should a writ of involved circum­
to suchthe board of allow stancesauthorize which were held to facttrustees establish the

teacher, salary $75, contractor, county,to said of ex-in addition that the and was.not the
eer-,compensation exceeding responsible havingtra not the amount for his to tear down

andof be from the “overs taintuition to derived defective brickwork in the construction.
byunders,” provided ;ofsaidsame allowedbe the courthouse under al­contract. The

beginningboard the of the scholasticbefore lowance which the commissioners’ madecourt
term, afterward, therefor, prieé,him innot it reason- ofbut could be excess the contract

compensation”ably purpose the wasthat and effect of “extra within mean­denied the the
permit ing of, prohibited by,toto the board and was said 53amended statute was section

grant of article 3 of our Thatstate Constitution.or allow to such teacher such extra
compensation seasonably, was held void it thebecause “extra” ofbut wasif it be done

might legally,amount which the contractorto forbid it?otherwise
previous See,demand under al­the status.my opinion fee,compensation,In “extra

App. 327,so, State,v. 11 Civ.Nichols Tex.allowance,” as in ofor used said section 53
452;32 S. W. and State of Texas v. Halde­Texas,article 3 the Constitution of clear-of

(Civ. App.) 1020, recentlyman de­163 W.ly “compensation, fee, S.or allowance”means
by Ap­both the Austin ofto, cided Court Civilof, of,in inextra or excess additionor

peals, a ofin this court denied writfee, whichparticular compensation,ofthe amount
error, York, 26Swiftpublic and v. State of Newagent,officer,or allowance suchwhich

(N. Y.) 510.legal Hunservant, righthador contractor a to
Shaw, 445,Farmer v. 93 Tex. 55 S. W.priordemand the status which existedunder

1117,grant question. and the at-bar both arose undercasethe in In a it in-to sense
very (R.change compensation. Carpen-any [2450]art. 3852the same S.statutecludes in

case,[2386], supra). this,applied in-State, That as doester v. 39 Wis. 271. As to the
bygrant, court, ofbar, compensation, a a commissioners’volvedfacts of the case at “extra

county judgecompensationcompensa-fee, means, simply, for exextra to aor allowance”
construingfee, of,tion, of, services. In said statuteofficioinor allowance extra excess

to, compensation, which allowedin connection with anotherinor in feesaddition such
county judge,countyotherwise, judge legal to thecertain fees the foror as the had a

purpose determining, when,priorright adoption by howof not butto demand to the the
much, compensation” court“extra thatcourt of the above-mentionedcommissioners’

1906; judgemight legally countySeptember 14, the for exallowoforder date
services, court, through thenofficio thisNow, compensation or feesto what was

Gaines, said:Chief Justicejudge, time,county that forthe at entitled
presumed makingoffice, that,performance in thatbeof all of the duties of his “It towas

law,allowance, new the commission-under theincluding officio services? What didex into thecourt would take considerationers’legal right Only,have a to demand?he then by would hisand scaleamount allowed statutebyhave.seen, directly, accordingly.”the fees fixed salaryas we
Eegislature, by general statute, ag-andthe applied deter-be inA similar shouldrulepurposesgregating, il-us assume for oflet “compensation,”mining, case, whatin this iscertainly$4,000.lustration, That constituted preliminary ascertaining,step notinaas“compensation,”said section 44 callswhat compen-when,much, such “extrabuthowLegislature was thereinthe directedwhich allowed;may legally towhich isbesation”salary per month,provide. Said of $75to answering ques-say that, said certifiedinSeptember 14,in ordersaid ofmentioned compensation”tion, con-should“extra be“compensationcertainly1906, was also back, asand referstrued and held to relate** * “publichimto for serv-allowance” aggregateantecedent, oftoand for an thetoaggregateand,ice,” said amountas related to county judge“compensation” to which thisbydirectly granted to himbeen sowhich had entitled, services, under thefor officialwas“public service,”Legislature whichforthe adoption ofdown thestatus which toexistedevidentlyaggregate makesour Constitution Septembersaid,order 14, 1906.ofor inestimate suchcalculationthe base of supra,McLean,Edwards v. arose underbeyond doubt,matters, was, room for “ex- of11 of article 3 of thesection Constitutiontra,” as Constitutionsaidand therefore such provided:Pennsylvania, which :grantedso, sternly shall not be aft-declares givinganypassed com-be extra“No bill shallrendered.er service any officer, servant,pensation public em-to

agent, contractor,ployee,meaning compensation” shallor after servicesinof “extraThe made, pro-norrendered or contractbeenhavedevelop-provisions is wellconstitutionalsuch againstpayment anyviding of claimfor theexpress-harmony viewswith the hereinined .previousauthoritycommonwealth,the without
pointin courts. Theed decisions.of.various of law.”.
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constable, Pennsylvaniafor which Itof the is true inTlie services also thethat
compensation, grantwere render- caseclaimed estra the or allowance was di-he made

which, rectly bypassage Legislature,the of two statutes inbefore the while this caseed
provided paymentupon faces, byfor of it was madetheir the commissioners’ court un-

syllabus authority by Legislature;casetheservices. The of der conferredsuch the
here,held that said statutes butstates that the court that difference is immaterial be-

of articleunconstitutional violative cause our Constitution“are as both of thoseincludes
against3, 11, Constitution, grantingwhich forbids inof bodies the inhibition§ the the

legislation any compensationgiving compensation, fees,to of “extraextra or allowance”
public officers after services have' been ren- after the rendition of services.

following opinionThe is from the It is alsodered.” true that under the Constitution
authorityin that case: and laws of Texas the of com-the

appellant appearshad, aver-“The as the missioners’ court tofrom make such allowance to
alreadypetition, asof served a termments his county judgethe in advance of the renditioncityof ninth ward of ofconstable the the question undeniable;of services inthe wasacceptedWilkes-Barre when the office forhe

but it is likewise undeniableduring that the Penn-term rendered the servicesthe which he
proceeding sylvania Legislature unquestionablefor which he in this seeks to obtain hadalsoprovi-compensation; byhe was therefore the authority provide compen-to such additionalApril 15,ofsions section 111 of of 1834the act constable, only, however,sation to the in ad-perfectly(P. accept557),L. orleft free to de-

byaccepted, pre- vance of rendition himis the of such serv-office. hecline the When he
sumed known andto have the nature duties of uponices. The cases are alike the essentialcompensationthe office and the which thereto point case,in each which is that cleartheappertained. Among the duties he waswhich authority grant compensationto the extrarequired by performlaw to was that of attend-
ing ward, questionall in mak- inat elections held his and was not exercised before the
ing quartercertain returns to court ofthe service was rendered —a failure which wasJuly (P.2, 519),sessions. Act L. and1839 Act case, which,fatal in cited and for thethe.May (P.13, 108).1887 L. He took the office reason,subject same is fatal here.compensationto these burdens. The

Pennsylvaniawhich the officer was entitled forto receive the The decision could not havedischarge regulated byof his official duties was upon theorybeen based the that the servicesMay 23, 117).(P.act of L.1893 Fenner.the of the constable which formed ofthe basisCounty, 862],v. [31Luzerne 167 Pa. 632 Atl.
compensation previous authorityprovided his claimThat were “withoutstatute for the dis-

charge byof officialhis duties the of law,” for, seen,allowance court,of as have inwe themany services; specialfees for of such but no rendering decision, expresslythat declaredcompensation makingwas forallowed returns perform-that said services were rendered inquarter being pres-to the court of sessions or
byrequiredent at elections. This was ofthe state the law ance of “duties which washe

appellantwhen the services for which nowthe perform,”law to that he factand knew thatperformed. appel-seeks to recover were The accepted office,when he his and that heperformed office,lant all the duties of his receiv- “subjecting took it to burdens.”compensation thesesuch as was au-at that time
by law,thorized North, 510,and now bases his assertion of United 5States v. 112 S.U.right compensation,a to recover additional in Sup. 285, 808,Ct. 28 L. Ed. anunderarosespecialthe ofnature fees not theallowable at Congress July 5,19, 1848, 104,of c. §act ofrendered, pro-time the services were under the

general pro­248, which, terms,(P.15, in9 Stat.visions of the acts L.of June 1897
July 2, (P. 609).165), and L.1901 Those vided:exclusively retrospectivestatutes are in their officers, officers,“That the noncommissionedprovisions; pay-provideseach of forthem the musicians, privates engaged in mili-and thepriorof forment constables services rendered tary of in warservice the United States theenactment,to oftheir and neither them makes Mexico, served outwith and who the time ofany attempt regulate paidto fees to be inthe * * *engagement,their or have been hon-Legislationthe future. this isof character in * * *orably discharged, shall entitledbe11,3,violation of article of the§ Constitution pay,”to months’ extrareceive three etc.[quoting it, provisionsabove].as The of this

enough publicare broadsection to cover all Waite, speakingMr. Chief Justice for thatby any public which,services rendered officer court, said:accepts office,lawunder the at the time he it be-
pay they evidentlyduty perform. “The were to receive washiscomes to This section relates

they receivingonly compensation that which were at the endto an increase of ofafter the
engagement, they honorablyrequired by theirrendered, or whenlaw wereservices have been

discharged. language is,The ‘shall beand is be with entitlednot to confused section 13 of the
evidentlyarticle, pay,’months’to receive three extrasame which relates to an increase of

meaning pay theycompensation the same would havefor services receivedto be inrendered the theyif remainedhad in the same service threefuture.”
longer. that,It followsmonths as North wasIt will be observed that the services of serving away,wasat sea when he ordered hePennsylvaniathe constable in the case were pay, and,was entitled to three months’ sea as

Emorycountyof was out of hissimilar character to musteredthose service inof the the
volunteers, paywar as lieutenant ofcolonel hisjudge case, legalin this and that the status must inbe with that rank.”accordanceunder which the services in that case and

exactly Williams, supra,arose were Inthis Ohio v.similar to the twoextent subordi-
they required by sought, bythat in both nate officers of theinstances Senatewere manda-

law, mus, compelrendered, although compen-when to the auditor tothe warrantsissue
officer, compensationspecificsation the for additionalof in formthe of which had been

by grantedfees, for,statute, byfixed them andforincluded none after rendition
particular of, public services,those services. them for which services
167 S.W.—15
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alogy issue,cases, upongeneral pre-existing between the two theof Ohioand statutesthe
complete.provided per con- isof thefixed diem. Onea

result,ofAnother case like nature and likesupportauditor, hisofthe intentions of
part, Washingtonthat, in is v. Cheet-State ofwarrants, thewasto issue suchrefusal

employésham, supra, in ofwhich the Senategrant additional com-because the of such
compensation whichfordemanded warrantsrendered,pensation after servicewas made

by resolutions,Senate, themthe had allowedfollowing provision ofofit was theviolative
subsequent of theand to the renditionfor2 of the Constitutionsection 29 of article

services, per hadof whichextra the diemof that state:
compensa-previously theirallowed forbeenanycompensation made to“No extra shall be employés. toas The resolution astion suchofficer, public contractor,agent, theafteror

performance byDelbridgeor con-shall have rendered theservice been and Miller recited
into,”tract entered etc. addition to those coveredthem of services in

original employment,by terms of theirtheupheldThat auditor wascontention of the
of mandamus wasa writand to themasopinionby Supreme in anthe Court of Ohio

properly as toBut the resolutionallowed.which, quoting inin after said section 29
they had com-beenthe recited thatothersreferringspecificallyfull, thatand after to averagepelled to on an of fourteenworkportion above, thatthereof which is set out

per day, “that said clerksand directedhourssaid:court compensation for timeone-fourthbe allowedlanguage very broad,is and was intend-“This of extrasaid work.”in considerationextramaypersons who ren-ed to embrace all have
any capacitypublic is-of auditor tofor In cases refusal thedered services in theirthe

whatever, pursuance law, and in whichin of 25,on art.warrants was based sectionsuecompensation isthe services renderedthe for 2, of the of state of Wash-Constitution theby per-law, personsas whofixed as well have ington, follows:asagreed performor to services in whichformed
public pursuance anyinterested, grantLegislatureinthe is of con- extranever“The shall

pur-may officer,compensation any public agent,intohave entered in serv-tracts that been to
law, price ant,of and in which or consid- shall havesuance the or contractor after the services

by into,to be received for noreration the contractor or enteredbeen rendered the contract
thing done, bydone, compensation any publicorthe to be is fixed the of officer betheshall

first, compensa- duringofterms the contract. In his term of-the increased or diminished of
bytion, in lawaddition to that fixed at the fice.”

rendered, and,time the services inwere the relators that ten hours was-contendedSaidsecond, compensation,of inthe allowance addi- customary daya and for suchstipulated reasonablecontract,to that intion the is in-
by paywork,hibited the first clause of the section.” forwherefore additional the other

was inhibited. But courtfour hours not thepointUpon involved, languagethe the of
declared:the Ohio and of the Con-TexasConstitution history legislative is the ef-“The of bodies topracticallystitution is identical. Yet that regular service are ren-that no hours offectdirectly, clearly, emphatically,court and by Legislaturemembers of thedered either

They maybyunanimously servants. sitheld or theirthat such al- themselvesadditional
day,two, six,four, all'or hours a ortwelvecompen-lowance theto was “extrarelators they frequentlynight, fit, and itif see occurssation,” that, corollary,aand as it was great many daysduring the session noa ofthatinhibition, by bywithin the constitutional because is oreither the membersservice rendered

employés”by theit was in addition to that fixed law at
dutythe the -—and of relators was to-time services were rendered. that the said

theyperform re-diametrically opposed the services whenever wereSaid Ohio isdecision
quired.majority case, The court further said:to the decision of inthe this

state,harmony a contract with the“He entered intoinbut absolute with the views ex- compensation has now votedand extra beenpressed herein. alreadyhad ren-him for services which beenmay distinguishEffort be made to powerthe two no of the-dered. There is doubt the of
theyanyLegislature have,principle, facts,cases in to at timethat,under the in determin-in

sufficiently paid,that officer not in-the wasedcase, 3852,under R.our said S. art. the diem;per isthat acreased his but differentpowercommissioners’ court had to toallow proposition here,involvedfrom the one where-county judge compensation;the compensationadditional added thewas after servicesthe
performed.”fail, had beenpow-but such effort must because that

So, relators,er was not exercised until the as to those the writ was de-servicesafter
had been rendered. It was too nied.then late to

it, Fletcher, App. 472,exercise Div.because Porter v. 153 138the Constitution forbade
it, Supp. 559, case,case;then. So it in N. Y. a latewas said Ohio arose under sec­the
authority Legislaturethe tion 28 of article 3 of theof to Constitution ofincrease the
compensation prior York,of New which thus:said readsofficers to rendi-

Legislature not,question unques-of shalltion services in “The shall nor the com-the was
any any super-city, normon council of board oftionable, authorityas was the of the com- •grant any compensation anyvisors, extra tomissioners’ court in this Texas case. After agentofficer, servant,public or contractor.”rendered, longerservice neither had au- construing section, Supreme-In that thethority grant allowance,to malre such or be- of that state said:Courtgrant-compensation,”itcause was “extra the sought by con-evil to be remedied this“Theing which, juncture, expresslyof at that was provision anseems to be increase ofstitutional 'by. compensationforbidden each Constitution. forThe an- services theretofore rendered.”
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owingthingquoted paid,been or was sumlan- had —athat tbeIt will be- observed
Legislaturebyopinion wit:rests, had fixed theupon beenguage, doeswbicli that —to

statutory office, which thedesignate as tofees ofexpressly after which Hisa timenot
salary subsequentlymade; yet “extrahim wasgrant alloweditbesuch notextra shall

very conceptioncompensation.”publicmean, mentalTheas towas construed tothere ' compensation” presumesexpressly of antece-just “extraofficer, Constitutionwhat our
instance,“compensation,”compen- which,grant in thisdeclares, dentofThat extraviz.:

by statute, by contract.was fixed notservice ren- andmade aftersation cannot be
grant question,(d)Referring itthe time to the inConstitutionsdered. bothUnder

specified making it,beingimportant asks,inhi- time for.of the “Nothe featureelement is
why madeof Educa- held invalid becausev. Board should it bebition. Matter of Mahon

263, 1107,tion, Am. an-N. E. 89 St. The sufficientY. after service rendered?”171 N. 63
Supreme is, specified;Rep. 810, by Court of Constitutionthe swer time is ouris cited a

grantsupport plainlyin Por- not bein of its decision declares shallNew York such
followingFletcher, from itv. the made “after rendered.”ter and service

excerpt (c) county judgetaken: It declares “The was notis
upon salary,terms and made for oth-falls in direct no allowance“The claim of the relator

of articlesection 28within restrictions ofthe this;er theservice included therefore sumemployépublic or3. was servantThe relator a byfixed the commissioners’ court could notsoughtLegislaturecity, has toof and thethe
be extra.”argumentgrant compensation. Theher extra

only emphasizes suggestion appearsconflict be-theof her counsel The to befirst therein
and the Constitution. Hetween the statute “compensa-“salary” maythat a constitutethough thecontends: The act of 1900 is as statutoryservices,tion” for official but thatdecrepitworn-out and teach-said to thestate services, although aggregat-feesenough your for thepaid sameers, forYou have not been

youpay youservices, what de- possibly,and we will now ing, salary, mayas much as a liberalexactly partis on theserve.’ such actionIt suggestion merit,not. lackThat seems toLegislature amend-that the constitutionalof the because, although county judge’sthe stat-compen-prevent. Extrament intended towas
utory compensationcompensation “fees,”that fix- reaches him assation over and aboveis

byby or law when the services wereed contract “salary,” “compensation,”and allnot as it is
rendered.” obligation performand his all duties im-to

In of posedview the that in the case at bar upon law, includingfact byhim ex officio
countysalary judgethe of the exfor officio duties, just changesame. A inexists the

¡not by by policyservices had “fixedbeen the and laws theof state from the feelaw”—
Legislature system salaryeither the or the commissioners’ ato basis could not affect the

question question.the employs gen-court —when services in were Our Constitution the
rendered, can “compensation” “salary”—it doubted that ourbe case eral term —not
comes within the of fixing base, antecedent,rule construction thus in the toor which

by present compensation”announced the Chief of necessarilyJustice “extra relates or
the of incourt last resort New York? refers.

None of the authorities cited in suggestion quotedthe brief The second in lan-this
appellees questionsof guage that,contravenes or regu-the to asseems be inasmuch the

expressed;views and conclusions herein county judgelar fees which are allowed the
probably bynone which does specificallyso can be found. forarestatute services other

they applicable, nearlyIn so far as are all officio,than ex such fees do not constitute
supportof “compensation”those authorities those views and services;for ex officio and

conclusions, some of compensation maythem are grant-and cited 'therefore such as be
herein. merely 'compensa-ed for ex officioservices is

Concerning certain features tion,”of the fore- compensation,”and not “extra .in rela-
going majority opinion, followingthe particularre- service, and,is tion to that as a final
spectfully submitted: consequence, grant, allowance,orthe of sal-

(a) compensation,” ary specifically“extraIt holds that as for ex officio isservices not a
53, “any grant compensation”used in said section means sum in of “extra within the

price salary,” meaningaddition the provisions.to contract or and of said constitutional
major premiseexists “because it is logicoutside the contract.” inThe the of the ma-
opinionjoritysoundThat is all and true in ofcases con­ seems to be that “extra com-

tract; if, pensation”bar, necessarilywhat as in compensationbut the case at means
salaryprice formerlythere is or providedno contract to specif-form in addition to that
applied particularsuch of icallybase- calculation? As service,to the for the or work—

county judge, compensation anyof appar-kind is even ex officio services—and that idea
of,” to, ently“extra” if “outside in majorityand addition forms the backbone of said

statutory compensation. opinion.his
(b) says, analysisIt foregoing study“It is manifest thethat allow- The and of said

in provisionsance this wasinstance not in addition to constitutional was undertaken
previous True, presenteda respectfullyallowance.” itbut in andwas is here for the

statutory primary purposeaddition his reaching veryto fees. rightof the
(c) says, “Nothing havin'g involved,paid, purposeIt of matter butbeen or the with the

fixed, hope locating pointingsum it could not of andbe extra andallowance out the
compensation.” lingers majoror The whichanswer is: error lurks and inSome- that



(Tex.167 SOUTHWESTERN REPORTER.228

premise. appearsitidea which vitalizesThe
verydrawing SANfine ANTONIOto from a & A.have resulted P. RY. et al. v.CO.

2349.)provisions (No.HOUSTON PACKING CO.bead on said constitutional —en-
prop-tirely fine, me, ato to formtoo it seems (Supreme May 28, 1914.)Court of Texas.

construing ofer for an instrument thatrule 1.Appeal (§ 861*)and Erroe Questions—inwhich was writtenfundamental character —Reviewable Ceetieibd Questions ebomplainlanguage people Appeals.ordinarythe of the Couet oe Civil
Supreme Court, questionsThe onexpectation certifiedbeit would con-with the that

Appeals,from the Court of Civil will confineaccordingly, to thea viewstrued and with presentedits toanswers issues of law in thepracticalaccomplishment results.ofeffective certificate, ques-and will not abstractanswer
allowances, thanIt bach rather tions ofwas at law.

cases, Appealallowances, [Ed. Note.—Eordouble that the other andor increased see
Error, Dig. 3448; Dig.3447, §Cent. Dec.§§peopleConstitution and theframers of our 861.*]grantstruck; oftheand in case at barthe

Transporta­(§ 105*) Delay2. Caeriebs in—made,salary services, whilefor antecedent tion-Damages.
good faith,doubtless, wasthe utmostin deliveringdelay of inWhere the a carrier

very transportedof consti-said a car occurred the con-nevertheless in the teeth while to
signee, who was and returnto load it with oiltutional inhibition. consignor, in-it to the but notthe carrier wassummarize:To oil, theitformed that was loadedto be with

and obvious ordinarythe naturalIt seems clear that carvalue of the and usual of theuse
during delay damages.purpose necessary the was the measure ofof the above-effectand

Carriers,cases,[Ed. Note.—For other seeprovisionsquoted of Tex-the Constitutionof 451-458; Dig.Dig. §Dec.Cent. 105*3Brequire of allthat the amountas was to
Transporta­—Delay105*)(S inCarriers3.fees,compensation, allowancesandextra tion-Damages.anymoving any fourof saidmember ofto delay aoccurred aftera carrier’sWheregrantdetermined, theandshallclasses be car-theoil and returned tocar loaded withwas

transportingpurpose of theof themade, of rier notifiedthe renditionin ofadvancethereof damages asoil, was liable for suchthe carrierperform-public service, of thein advanceor ordinarily tofailure deliverresult from awouldcorollary,and,work, as a ap-of contractance to beitthe which wasoil for use tothe
plied.court from mak-commissioners’to inhibit the

cases, Carriers,anycounty judge for seeing allowance otherNote.'—For[Ed.theto
451-458; Dig.Dig. § 105.*]Dec.§§Cent.previously rendered.services

authority commissioners’ courtof theAll Questions Civiloffrom CourtCertifiedcompensation,grantany ormaking offor Eighth SupremeAppeals District.Judicialofuponjudgecounty somesalary, reststo a CompanyPackingby the HoustonAction
powerby toofdelegation, .Legislature,the Passagainst & AransasSan Antoniothe

articlestatute, saidother thanNodo so. Railway Company There wasand another.
court toattempts that3862, authorizeto ap-plaintiff,judgment defendantsanda for

allowance,fee, acompensation, togrant or Appeals,pealed itandof Civilto the Court
Conse-services.county judge officiofor ex Supremeto Court.certified the cause the

county judge, in thisrightsquently thethe of Questions answered.not
by statute.thatcase, measuredare Garwood,Baker, Botts, of Hous-Parker &not au-asconstruedbearticle 3852saidIf Perkins, Dallas,ton, J.and R.E. B. ofsalaryallowance,grant, ofthorizing orsaid appellants.Antonio,Boyle, San forofjudge officiocounty exantecedentforto said ap-Houston,Hutcheson, forHutcheson & ofupon re-grant, alone heservices, whichsaid pellee.inoperative ascase, andvoidwaslies in this

althoughservices, validantecedentsuchto Ap-BROWN, C. J. The Court of Civilsubsequent services.as to peals Eighth thisof the District certified tohand, bearticle 3852saidifotherOn the questions:followingthe statement andcourtauthorizing commissioners’theasconstrued appellee againstby“Action San &Antoniomake, of ex officiorenditionafter Railway Companytocourt and St. LouisAransas Pass
salary, Railwaycompensation, Company Texas,grant or ofservices, & Southwesternofa

allegedrecovery damagesof tofor have beentherefor,judge iscounty said statuteto said delay transportationby reason of insustainedandthereby unconstitutionalrendereditself inof an oil car delivered Houston to the first-grantcorollary, bythere- railway company,saidand,void, aas to be it and its co-named
transported Frost, Tex.,to anddefendant therewholly in no eventSovoid.wasunder Company,Planters’delivered to the Oil loadedsalary, ofgrant ofallowanceorshould said oil, towith crude cotton seed and then returnedupheld14, 1906,September as to suchbe appelleedate in Houston.

juryalthough,services; such fu- aas to tried before and was“The cause wasantecedent
upon specialsubmitted issues. The issues andservices, valid.it wasture thereto asanswers are follows:subsequent couldof ratificationorderThe plaintiff’s car,“First. Did tank or tank cars

impart validity nature, reasonablyunconstitutionalantonot of a similar have a estab-
periodduring fromlished rental value the De-act.voidand 1908, 2,24, to Marchcember 1909? Answer:county is entitled toDallasI think that No.action, and that an affirmative youin thisrecover preponderanceIf find the“Second. from

question. the'reply of the evidence that car had nocertifiedto the rentalbe madeshould
topic Dig. Key-No.Dig. Rep’rinsame ana NUMBER Dec. &'Am. Seriessee section &cases Indexes*For other




