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ed to the trial court, in his pleading and
through evidence, definite.field notes or de-
seription of such land as had been so held
in actual possession for said period, the
more equitable and better practice here, un-
der the circumstances, is to yet permit him
to do so.

The judgments of the Court of Civil Ap-
peals and of the district court will be re-
versed, and the cause remanded to said trial
court.

Reversed and remanded.

DALLAS COUNTY v. LIVELY. (No. 2337.)
(Supreme Court of Texas. May 28, 1914.)

JuDpeEs (§ 22%)~CoMPENSATION—“TIXTRA CoM-

PENSATION.”’

. An allowance to a county judge for ex of-
ficio services already performed, no salary hav-
ing been previously provided, under Rev. St.
1911, art. 3852, authorizing the commissioners’
court to allow him a salary for presiding over
that court, etc., was not invalid under Const.
art. 8, § 44, prohibiting the granting of “any
extra compensation, fee or allowance to a public
official after service has been rendered,” since,
no salary having been previously provided for
ex officio services, the compensation for which
is to be provided for independently of other of-
ficial acts for which fees are provided, it was
not an “extra” allowance (citing Words and
Phrases, vol. 8, p. 2624.) ,

[Ed. Note.—I'or other cases, see Judges, Cent.
Dig. §§ 75-88, 179; Deec. Dig. § 22.%]

Hawkins, J., dissenting.

Certified Questions from Court of Civil Ap-
peals of Fifth Supreme Judiecial District.

Action by Dallas County against -H, F.
Lively and others. From a judgment for de-
fendant named, plaintiff appealed to the
Court of Civil Appeals, which certified a ques-
tion to the Supreme Court. Question an-
swered.

Dwight Lewelling and Horace Williams,
both of Dallas, for appellant. Spence, Knight,
Baker & Harris, of Dallas, for appellee.

BROWN, C. J. The honorable Court of
Civil Appeals of the Fifth Supreme Judicial
District has certified to this court the follow-
ing statement and question:

“Appellant brought this suit against the ap-
pellee and the sureties on his official bond to
recover the sum of $675, illegally paid him for
ex officio services while serving as county judge
of said Dallas county. Appellee recovered, and
the county appeals.

. “On February 24, 1905, appellee being then
judge, the commissioners’ court passed an order
allowing, ‘until further ordered by the court,
the county judge for ex officio services the sum
of $100 per month. On June 15, 1905, the
order allowing the ex officio salary was we-
scinded for the reason, in effect, that the time
devoted by him {o the affairs of the commis-
sioners’ court did not justify such allowance.
From said time, June 15, 1905, until Septem-
ber 14, 1906, there was no further order or
agreement in reference to an allowance for ex
officio services. On the last above-named date,
September 14, 1906, there was no further order
or agreement in reference to an allowance for
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ex officio services, On the last above-named
date, September 14, 1906, the commissioners’
court passed an order allowing appellee §75 per
month for ex officio services, beginning Decem-
ber 1, 1905, and ending November 30, 1906,
and ordered a warrant to be drawn for said
amount. At the time said last order was passed
appellee and two commissioners voted for it,
and two commissioners voted against it. A war-
rant was drawn for said amount of $675, cov-"
ering nine months of said time, on the county
treasurer, and same was paid.

“The commissioners’ court of Dallas county
passed the following order, viz.:

“ ‘Upon this the 21st day of September, A. D.
1908, came on to be heard and considered the
petition and communication of Dwight L. Lew-
elling, county attorney, filed herein on Septem-
ber 17, 1908, praying for authority from the
commissioners’ court to make Dallas county a
party plaintiff in suits against Hiram T\ Lively
and A. B. Rawlins to recover ex officio sal-
aries heretofore paid such officers; also came
on for consideration Hiram F. Lively’s answer
to said communication filed herein on September
19, 1908; and it appearing to the court that
Riram K. Lively performed the ex officio serv-
jces faithfully during the said term for which
the ex officio salary was paid; that Dwight L.
Lewelling asks authority to sue for; and it fur-
ther appearing to the court that said services
were faithfully rendered, and no compensation
was given therefor, except the said seventy-five
(375.00) per month, ex officio salary; and it
further appearing that said salary was fixed by
the court and paid in good faith as per order
of the commissioners’ court made ard entered on
September 14, A. D. 1906, and we do hereby
ratify and confirm the action of this court taken
on the said 14th day of September, 1906, in
fixing the said ex officio salary of said officer.
It is the opinjon of this court that there are mo
merits in equity or justice in the contention of
the county attorney as set forth in his said
petition; however, it further appearing that
Dwight L., Lewelling is the official county at-
torney of Dallas county, and desived authority
to test such matter in the courts of this county,
it is the desire of this court that he (Dwight L.
Lewelling) may have a “free hand” to test the
matters complained of in said petition; it is the
further degire of this court that in the matters
of ex officio galary sought to be recovered from
Hiram K. Lively, or any claim he might have
against Dallas county for salary unpaid, that
there shall be no “pleas of limitation” filed, but
that such contentions be tested upon their
merits, that justice may be done. It is (upon
the request of Hiram F. Lively) therefore or-
dered and adjudged by the court that Dwight L.
Lewelling, county attorney, do have and is here-
by given authority to make Dallas county party
plaintiff to the suit heretofore filed by him in
the distriet court of Dallas county against Hi-
ram F. Lively, county judge, and individually,
and also against A. B. Rawlins, former district
clerk of Dallas county.

“ ‘W, H. Pippin, Presdg.

“ It is ordered by the court that the within
order be and is hereby made and adopted.

“¢tAye: W. H. Pippin, R. W. Eaton, H. H.
Bennett, C. D, Smith, Co. Judge Lively, pres-
ent, not voting.””

Under the foregoing statement did the com-
missioners’ court have authority to make the
order of September 14, 1906, allowing for ex
officio services for a period already expired?
In other words, does such order come within
the meaning of article 3, § 53, of the Consti-
tution, which prohibits the granting of “any
compensation, fee or allowance to a publie
official after service has been rendered?”’

“For other cases see same topic and section NUMBER in Dec. Dig. & Am. Dig. Key-No. Series & Rep’r Indexes
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"We -answer that. the commissioners’ court
had authority to make the order. Section 53
of article 8 of the Constitution of this state
reads: ’

“The Legislature shall have no power to
grant;-or to authorize any county or municipal
authority to grant, any extra compensation, fee
or allowance to a public officer, agent, servant
‘or contractor after service has been rendered or
a contract has been entered into, and performed
in whole or in part.”’ i

By various articles of the statutes the
fees to be paid to the county judge are spec-
ified. But compensation for ex officio serv-
ice is provided for by article 3852, R. 8., in
this language:

“For presiding over the commissioners’ court,
ordering elections and making returns thereof,
hearing and determining civil causes, and trans-
acting all other official business not otherwise
provided for, the county judge shall receive such
salary from the county freasury as may be
allowed him by order of the commissioners’
court.”

It will be observed that the law does not
specify the time when the allowance shall be
made before or after the service was ren-
dered.

It is not claimed that there was fraud on
the part of the county judge or the court, or
that the services rendered were not worth
the sum allowed. The sole contention is that
the allowance was forbidden by the section
of the Constitution copied herein, because
the allowance was made after the services
were rendered, and it was' therefore an ex-
tra allowance for services rendered.

. As before stated, no allowance for this
service had been made, nor sum paid, -before
the performance of the duties. The construc-

tion of the comstitutional provision depends |

upon the meaning of “ezirae compensation,”
as used in article 8, § 53, of our Constitution,
which has been construed to mean any sam
given in addition to the contraect price or sal-
ary. We quote:

" ¢ ‘Tixtra compensation is such not merely for
being greater or less than the contrvact, but
properly because it is outside the contract.’
Carpenter v. State, 39 Wis. 271.” Words and
Phrases, vol. 3, p. 2624.

-The writer finds it difficult to argue that
extra compensaltion means compensation in
addition to that allowed by law or contract.
The import of the language is so plain as to
preclude argument. IXf the law had specified
the salary to be allowed, or the commission-
ers’ court had fixed the amount, then any ad-
ditional compensation procured after services
were rendered would be eztra, and forbidden.

It is manifest that the allowance in this
instance was not in addition to a previous al-
lowance. Nothing having been paid, or sum
fixed, it could not be extra allowance or com-
pensation. Something. cannot be .added. to
nothing. If the court had allowed the same
‘'sum Dbefore the services were rendered, it
would 'have been valid. No time being spec-
ified for making it, why should it.be held in-
valid: because made‘after service rendered?
The .coynty judge was not upon salary, and
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no allowance made for other service included
this; therefore the sum fixed by ‘the com-
missioners’ court could not be extra. If was
not in addition to anything paid for other
services, but was for services distinct from
all other official acts. ’

If there were a doubt on this question, a
reading of chapter 3, title, “Fees of Office—
County Judge,” must clear the mind of such
doubt, for the Legislature declares with great
particularity what sum that officer shall re-
ceive for each official act, except “ex officio
services,” which are enumerated, and are of
such character that the compensation must
vary in different counties; therefore it was
wisely left to the commissioners’ court of
each county. The Constitution does not for-
bid the fixing of compensation after service
rendered, but forbids increasing the agreed
or prescribed sum after service rendered or
work performed. Had the salary been spec-
ified before the ex officio duties were per-
formed, any additional sum would be extra
compensation, which the Constitution forbids.

No authority has been cited which sus-
tains the contention of the county, and we
have found none. Justice HAWKINS has
made a laborious and extensive search into
the authorities; but we believe he has found
no case which reaches the distinguishing fea-
ture of this, that is, additional compensation,
not for the same service, but for a distinct
service, so recognized and characterized in
the statute, and therefore clearly not within
the scope of the duties covered by other com-
pensation, which failure on the part of our
honored Associate we consider to be a re-
liable support to our conclusion.

HAWKINS, J. (dissenting)., Entertaining,
as I do, the profoundest respect for the
views and opinions of my Associates, it is
with great reluctance that I dissent, in any
case; but the far-reaching importance of
the foregoing decision and the profound con-
viction in my own mind that said decision
is erroneous, together impel me to do so'in
this instance. .

The facts of this case are set out in the
certificate above. .
. Section 44 of article 8 of the Qonstitution
of Texas is as follows: -

“Phe Legislature shall provide by law for the
compensation of all officers, servants, agents
and public confractors, not provided for im this
Constitution, but shall not grant extra compen-
sation to any officer, agent, servant or pub-
lic contractors, after such public service shall
have been performed or contract entered into
for the performance of the same, nor grant
by appropriation or . otherwise, any amount
of money out of the Treasury of the state,
to any individual on a claim, real or pre-
tended, when the same shall not have been
provided for by pre-existing law, mor employ
any- one in the name of the state, unless au-
thorizéd by pre-existing law.”

Section 53 ‘of said article 3, which bears

-more directly upon the only point in the case

at bar, is as follows: - .
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“The Legislature shall have no power to
grant, or to authorize any county or municipal
authority to grant, any extra compensation, fee
or allowance to a public officer, agent, servant
or contractor after service has been rendered,
or a contract has been entered into, and per-
formed in whole or in part; nor pay, nor au-

‘thorize the payment of, any claim created

against any county or municipality of the
state, under any agrcement or contract, made
without authority of law.”

Stripped of such language as plainly has
no direct application to the facts of this
case, said constitutional provisions would
stand thus:

“The Legislature shall provide by iaw for the

compensation of all officers * * not pro-

vided for im this Constitution. * * * TThe
Legislature shall have no power to grant, or to
authorize any county k © guthority to
grant, any extra compensation, fee or allow-
ance to a public officer * * * after service
has been rendered.”

That the ex officio services of the county
judge had been rendered by him prior to
September 14, 1906, the date of the order of
the commissioners’ court making the grant
or allowance in his favor, is admitted; in-
deed, that fact is recited in said order.
Said order evidently congtituted a “grant”
of “compensation,” a “grant” of an “allow-
ance” to the county judge, and that much is
conceded; but was such compensation or
allowance “extra,” within the scope and
purpose of said section 53%? “Aye, there’s
the rub.”

If “extra,” in that sense, said grant, as to
antecedent services, was repugnant to said
constitutional provisions, and therefore void,
and said certified question should be an-
swered affirmatively; if not “extra,” in that
sense, said grant was valid, and said cer-
tified question should be answered nega-
tively.

The true meaning of “extra,” in its proper
getting in the context, may best be ascer-
tained by a study of (a) our Constitution
itself, (b) the general definition and use of
the word, and (¢) the decisions of the courts
upon the point.

Pursuant to the aforesaid constitutional
requirement that “the Legislature shall pro-
vide by law for the compensation of all of-
ficers,” our Legislature provided -certain
compensation for county judges in the form
of specific fees for the performance of par-
ticular duties, which it imposed upon them.
It also imposed upon them certain additional
duties for performance of which it did not
directly provide additional compensation.
However, in further pursuance of said con-
stitutional mandate, it delegated to the com-
missioners’ court, in R. S. art. 8852, herein-
below quoted, authority to allow to the coun-
ty judge additional, or extra, compensation,
in the form of salary, covering those ex
officio duties for the performance of which
the Legislature itself, by general law, had
not specifically provided compensation.
.True, such additional, or .extra, compen-
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sation, when it reaches the county judge,
has not been made by the Legislature di-
rectly, as suggested by said section 44; but
those two sections of said article 8 should be
construed together, and, inasmuch as the
mandate in said section 44 to provide by
law for compensation of such officers is
couched in general terms, and said section
53, by mnecessary implication, autnorizes the
Legislature to delegate that power to proper
county authority (which includes the com-
missioners’ court), the constitutionality of
said R. S. art. 3852, under which the com-
missioners’ court acted in making the allow-
ance or grant of additional, or extra, com-
pensation in this instance, is not questioned.

The purpose of this inquiry, in that re-
gard, is merely to ascertain and point out
the import, meaning, and intent of said con-
stitutional provisions, and to develop and
emphasize the fact that whatever power or
authority there is in the commissioners’ court
to make, to the county judge, any grant of
additional, or extra, compensation, or any
allowance whatever of pay, for official serv-
ices which have been theretofore imposed
upon him by general law, exists, and must
be exercised, only by virtue of, and in har-
mony with the spirit, and not in defiance of
the plain letter, of said section 53.

Consequently, if the language employed
therein will reasonably permit, any statute
which attempts to confer upon the commis-
sioners’ court power to grant extra com-
pensation, or an extra allowance, or extra
remuneration of any kind, to a county judge
should be construed by the courts as em-
bodying said constitutional limitation as to
the time of the making of such grant in re-
lation to the time of the rendition by him of
services theretofore imposed upon him by
general law as part of the burdens of his
office; and that rule of construction should
prevail whether any such limitation be ex-
pressed in such statute or not, for, without
such limitation, either express or implied,
such statute would be manifestly unconsti-
tutional. There is no difficulty whatever
about so construing said article 8852.

Said section 44 deals with the subject of
“compensation,” and each of said sections
44 and 53 deals with the subject of “extra
compensation” of four classes of persons in
their respective relations to public business;
public officers, public agents, public servants,
and public contractors, whose compensation
is not elsewhere provided for in said Con-
stitution.

Said section 44 makes it the duty of the
Legislature to provide by law for compen-
sation of each member of each of said
classes.

Each of said sections, independently of
the other, peremptorily deprives the Legis-
lature of all power whatever to itself grant
to any one belonging to any of those four
classes such “extra compensation” after the
performance .of public -service; or after the
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happening of a designated event in connec-
tion with a contract for public work.

Said section 53, as if to emphasize that
fundamental purpose, repeats the general
limitation upon legislative power which is
set out in said section 44, and, as if to more
certainly make that limitation or inhibition
pervade the whole field of extra compensa-
tion, or additional remuneration, for public
gervice and public contract work within this
state, adds to “extra compensation” the
words “fee or allowance,” although said sec-
tion 53 apparently seeks to relax, somewhat;
the rule as to contractors by adding to the

* words “contract entered into” the words

“and performed in whole or in part.”” The
effect to be given to said addition concerning
contractors is a matter which ig foreign to
the present inquiry, and upon that point no
question is raised, and no opinion is ex-
pressed.

In addition to dealing, as does said sec-
tion 44, with the direct and original exercise
by the Legislature of power to grant “extra
compensation, fee, or allowance” to persons
within any of said four classes, said section
53 introduces a subject which is not em-
braced by said section 44, and declares a
certain sharply defined and clearly stated
limitation upon the power of the Legislature
to delegate to court and municipal govern-
ments power to make such grants. That
limitation is set out above, in said section 53 ;
it speaks for itself.

“Compensation” and “extra compensation”
of all such persons are treated, throughout
both of said sections, as correlative and com-
plementary subjects and terms. The one and
only thing which is thus so sweepingly and
so strenuously inhibited to the Legislature,
and through it to county and municipal gov-
ernments, is, in general terms, the grant of
extra compensation under certain specified
conditions involving a time element; said
conditions being defined, with slight varia-
tions as to “contracts,” in both of said sec-
tions 44 and 53.

For illustration: Omnce let such contractor
complete, and, if section 53 alone is to con-
trol on that point, let him but begin work
under his contract, or, indeed, if section 44
alone is to control on that point, let him but
enter into such contract, it thereupon be-
comes too late for the Legislature or the
county or municipal government, as the case
may be, to grant or allow him extra compen-
sation of any character, or in any amount,
for work embraced by such contract. What
sort of compensation to the contractor is
thus inhibited? The answer is obvious:
Compensation in addition to, or extra of,
that which the contract provided for work
which it required of him. The reasons for
such inhibition are patent. So it is with re-
gard to every such officer, agent, or serv-
ant; the inhibition there being against the
grant to him of “extra compensation, fee, or
allowance” after the rendition by him of pub-

.lic service. What sort of compensation to

such officer, agent, or servant is thus inhibit-
ed? Here, also, the answer is obvious: Com-
pensation in addition to, or extra of, that
which the law, as it existed when the serv-
ice was rendered, provided for service which
it required of him—compensation in addition
to, or extra of, that to which he became en-
titled upon performance of such service, by
virtue of an existing statute constituting a
direct grant by the Legislature, or by vir-
tue of a previous order of the county or mua-
nicipal authority, constituting a grant or
allowance under said delegated authority of
the Legislature to provide for the compen-
sation of all members of any of said four
classes. Here, again, the reasons for such in-
hibition are apparent.

In each of these instances, indeed in every
instance which can possibly arise under said
comstitutional provisions concerning extra
compensation, whether relating to a member
of one or another of said four classes, the in-
hibition is against the grant of such extra
compensation, fee, or allowance after the
happening of such designated event, and
against that omnly.

But, prior to the happening of such event,
the compensation or allowance of such con-
tractor for such work, or the compensation,
fee, or allowance of such officer, servant, or
agent for such service, may be increased in
either of the two ways which are indicated
by said comstitutional provisions: TFirst, by
direct action of the Legislature (section 44),
or in local matters; secondly, by action of
the county or municipal authority, in the ex-
ercise of such delegated power (section 53).

Alike, under said section 44 and under
said section 53, said inhibition is leveled,
not at the grant of compensation, which is
permissible, nor yet at the grant of “extra
compensation, fee, or allowance,” which is
likewise permissible, but solely and alone at
the grant of “extra compensation, fee, or al-
lowance” if, and when, made after rendition
of such public service, or after the entire or
partial performance, or possibly after the
malking of the contract for such work.

In each of said sections 44 and 53, so far
as this case goes, said time element, as to the
grant of compensation, fee, or allowance, is
the subject, and the only subject, of our Con-
stitution’s zealous solicitude. Consequently,
if such time element be treated as immate-
rial, the only purpose of said constitutional
limitations is thereby absolutely nullified.

Considered separately or together, the
cardinal purpose of said sections 44 and 53,
in so far as this inquiry is concerned, was
dual in itsmature; first, to stamp the emphat-
ic disapproval of the people of this state up-
on the whole idea of granting, or creating, or
conferring, originally, any right to any com-
pensation or pay, or remuneration of any
kind, class, or character whatsoever, after
the rendition of such public service im the
case of ‘such officer, agent, or servant, or
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after the performance, in whole or in part, or
possibly even after the making of such con-
tract, in the case of such contractor, and,
secondly, to firmly embody, in the organic
law of the land, such clear and unambiguous
language as would inevitably and perma-
nently prevent the Legislature from doing
that thing, and from authorizing any county
or municipal government to do it. The evi-
dent object and purpose was to absolutely
extirpate that whole evil in Texas.

All the provisions of said sections 44 and
53 and of other portions of our state Consti-
tution fixing, in advance, the salaries of cer-
tain officers, and the general policy indicated
in that document as a whole, harmonize with
and support the views which are herein ex-
pressed as to the meaning of “extra compen-
sation, fee, or allowance.”

An important feature of this case is the
fact that all ex officio duties of county officers
must be performed by them, whether specific
compensation be provided therefor or not.
Hallman v, Campbell, 57 Tex. 54; Bdwards
v. McLean, 23 Pa. Super. Ct. R. 43; State of
Ohio v. Williams, Auditor of State, 34 QOhio
St. 218; State of Washington v. Cheetham,
State Auditor, 21 Wash. 437, 58 Pac. 771; 29
Cye. p. 1423, note 81. The effect of those
cases is hereinafter more fully shown.

Consequently the ex officio services of the
county judge covered by said order of Sep-
tember 14, 1906, making said grant or allow-
ance of salary of $75 per month for one year
beginning December 1, 1905, were only such
as he was required by pre-existing law and
decision, and his oath of office, to perform,
as part of the burdens of his office—services
which (excepting those involving exercise of
discretion) he could have been compelled by
mandamus to perform, regardless of the fact
that no compensation specifically therefor
had then been provided by the Legislature or
under its delegated autbority. And that
would have been true even had the commis-
sioners’ court passed, prior to the rendition
by the county judge of said services, an order
expressly refusing to grant or pay or al-
low him any salary therefor.

In the Hallman Case, supra, in holding that
it was the duty of the district clerk to issue
copies of the citation, although there was
then no provision of law under which he
could get compensation for that service, this
court said:

“Under the statute, the issuance without fee
of copies of the original citation is one of the
burdens devolving upon district clerks as an in-
cident to their ofﬁce, the relief for which, if any,
must be had through the legislative, and not
the judicial, department.”

That decision evidently proceeded wupon
the theory that the compensation provided by
law for the district clerk, in the form of fees,
extended to and paid for the performance by
him of ex officio services, and that, inasmuch
as the Legislature had made no direct grant
of other, or additional, or extra compensa-
Lion for the performance of the duties of that
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office, and had not delegated its power to do
so0, district clerks could look to the Legisla-
ture alone for relief—and to it they went,
and not in vain.

True, just there analogy between that case
and this breaks down, in that in this case the
Legislature has delegated to the commission-
ers’ court power to grant extra compensation,
in the form of salary, to the county judge'for
ex officio services.

R. S. 1911, art. 8852, is as follows:

“For presiding over the commissioners’ court,
ordering elections and making returns thereof,
hearing and determining civil causes, and trans-
acting all other official business not otherwise
prov1ded for, the county judge shall receive such
salary from the county treasury as may be al-
lowed him by order of the commissioners’ court.”

However, that grant of power to the com-
missioners’ court, without which it was pow-
erless to act in the premises (Const. Tex. art.
5, § 18), is, perforce of said constitutional
provisions, with the proviso, and upon the
condition, that such power be exercised, if at
all, before, and not after, rendition by the
county judge of the ex officio services to be
covered by such other, or additional, or “ex-
tra” salary or “compensation.”

Correlatively that right of the commission-
ers’ court to grant extra compensation, in
the form of salary, to the county judge for
ex officio services is a permissive right only;
it creates no legal obligation wupon which
the county judge could, by mandamus, com-
pel the commissioners’ court or its members
to make an allowance in any particular
amount, or in any amount, or upon which he
could maintain a suit against the county; the
whole matter is left to the discretion of that
court. Orr v. Davis, 9 Tex. Civ. App. 628, 30
S. W. 249; Collingsworth County v. Myers
(Civ. App.) 35 8, W. 414; State v. McKee, 8
Lea (Tenn.) 24.

“Extra” is defined thus:

“Beyond, or greater than, what is due, usual,
expected, or necessary; additional; supernu-
merary ; as, extra pay or work. Somethmg in .
addmon to what is due, expected, or customary,

* an added charge or fee. Webster’s
l\ew International Dictionary. “More than
what is usual, or than what is due, appointed,
or expected; supplementaly, additional.” Cen~
tury chtxonary “Being over and above what
is required, due, expected or usual extraordi-
nary; adchtlonal, supplementary.” New Stand-
ard chtlonary.

In common parlance, we say of a laborer,
employed by a city, he gets a certain amount,
say $1.75 per day of eight hours, and “extra
compensation” of a certain amount, say 25
cents per hour, for overtime, Of a teacher in
a public school in a distriet which levies a
local tax for school purposes, we say, or used
to say, that for his services in teaching the
entire school, including pupils within and
pupils without the scholastic age, he re-
ceives a regular salary of $75 per month, and,
as “extra compensation,” he receives all the
tuition from the “overs and unders,” pupils
not within “scholastic age.” Suppose the
statute were to provide that, instead of being
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paid as theretofore, he should thereafter re-
ceive a salary of $75 per month, but “no ex-
tra compensation or allowance”; would any
one contend that it was still lawful to .allow
and pay him the tuition from the “overs and
unders,” in addition to the $75 salary? But,
if the law, as amended, should go further and
authorize the board of trustees to allow such
teacher, in addition to said salary of $75, ex-
tra compensation not exceeding the amount
of tuition to be derived from the “overs and

unders,” provided same be allowed by said|,

board before the beginning of the scholastic
term, but not afterward, could it be reason-
ably denied that the purpose and effect of the
amended statute was to permit the board to
grant or allow to such teacher such extra
compensation if it be done seasonably, but
otherwise to forbid it?

In my opinion “exira compensation, fee,
or allowance,” as used in said section 53 of
article 3 of the Constitution of Texas, clear-
ly means “compensation, fee, or allowance”
extra of, or in excess of, or in addition to,
the particular amount of compensation, fee,
or allowance vwhich such public ofiicer, agent,
servant, or contractor had a legal right to
demand under the status which existed prior
t()\ the grant in question. In a sense it in-
cludes any change in compensation. Carpen-
ter v. State, 39 Wis. 271. As applied to the
facts of the case at bar, “extra compensation,
fee, or allowance” means, simply, compensa-
tion, fee, or allowance extra of, in excess of,
or in addition to, such compensation, in fees
or otherwise, as the county judge had a legal
right to demand prior to the adoption by the
commissioners’ court of the above-mentioned
order of date September 14, 1906.

Now, to what compensation or fees was
the county judge, at that time, entitled for
performance of all of the duties of his office,
including ex officio services? What did
he then have a legal right to demand? Only,
as we have.seen, the fees fixed dirvectly, by
the Legislature, by general statute, and ag-
gregating, let us assume for purposes of il-
lustration, $4,000. That certainly constituted
what said section 44 calls “compensation,”
which the Legislature was therein directed
to provide. Said salary of $75 per month,
mentioned in said order of September 14,
1906, was also certainly ‘“compensation
® % % gllowance” to him for “public serv-
ice,” and, as related to said aggregate amount
which had been so directly granted to him by
the Legislature for “public service,” which
aggregate our Coustitution evidently makes
the base of calculation or estimate in such
matters, was, beyond room for doubt, “ex-
tra,” and therefore such as said Constitution
50 sternly -declares shall not be granted aft-
er service rendered. )

The meaning of “extra compensation” in
such constitutional provisions is well develop-
ed in harmony with the views herein express-
ed in decisions.of various courts. The point
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here involved is a simple one, as applied to:
contractors, but is sometimes more. difficult
as applied to officers, agents, and servants.
Shelby County v. Gibson, 18 Tex. Civ. App.
121, 44 S. 'W. 302, decided by the San Antonio:
Court of Civil Appeals, in which this court
denied a writ of error, involved circum-
stances which were held to establish the fact
that the contractor, and not the county, was.
responsible for his having to tear down cer-

-tain defective brickwork in the construction.

of the courthouse under contract. The al-
lowance which the commissioners’ court made
him therefor, in excess of the contract price,
was “extra compensation” within the mean-
ing of, and was prohibited by, said section 53
of article 8 of our state Constitution. That
was held void because it was “extra” of the
amount which the contractor might legally
demand under the previous status. See, al-
so, Nichols v. State, 11 Tex. Civ. App. 327,
32 S. W. 452; and State of Texas v. Halde-
man (Civ. App.) 163 8. W. 1020, recently de-
cided both by the Austin Court of Civil Ap-
peals, in which this court denied a writ of
error, and Swift v,  State of New York, 26
Hun (N. Y.) 510.

Farmer v. Shaw, 98 Tex. 445, 55 S. W.
1117, and the case at-bar both arose under
the very same statute (R. S. art. 3852 [2450]
[2386], supra). That case, as does this, in-
volved a grant, by a commissioners’ court, of
extra compensation to a county judge for ex
officio services. In construing said statute
in connection with another which allowed
certain fees to the county judge, for the
purpose of determining, not when, but how
much, “extra compensation’” that court
might legally allow the county judge for ex
officio services, this court, through then
Chief Justice Gaines, said:

“It was to be presumed that, in making that
allowauce, under the new law, the commission-
ers’ court would take into consideration the
amount allowed by statute and would scale his
salary accordingly.”

A similar rule should be applied in deter-
mining, in this case, what is “compensation,”
as a preliminary step in ascertaining, not
how much, but when, such “extra compen-
sation” may legally be allowed; which is fo
say that, in answering said certified ques-
tion, “extra compensation” should be con-
strued and held to relate and refer back, as
to and for an antecedent, to the aggregate of
“compensation” to which this county judge
was entitled, for official services, under the
status which existed down to the adoption of
said,order of September 14, 1906.

Edwards v. McLean, supra, arose under
section 11 of article 3 of the Constitution of
Pennsylvania, which provided:

“No bill shall be passed giving any extra com-
pensation to any public officer, servant, em-
ployee, agent, or contractor, after services shall
have ‘been rendered or contract made, nor pro-
viding for the payment of any claim against
thel commonwealth without previous authority
of law.”

4
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The services of the constable, for which
ke claimed extra compensation, were render-
ed before the passage of two statutes which,
upon their faces, provided for payment of
such services. The syllabus of the case
states that the court held that said statutes
“are unconstitutional as violative of article
&, § 11, of the Constitution, which forbids
legislation giving any extra compensation to
public officers after services have been ren-
dered.” The following is from the opinion
in that case:

“The appellant had, as appears from the aver-
ments of his petition, already served a term as
constable of the ninth ward of the city of
Wilkes-Barre when he accepted the office for
the term during which he rendered the services
for which he in this proceeding seeks to oblain
compensation; he was therefore by the provi-
sions of section 111 of the act of April 15, 1834
(P. L. 557), left perfectly free to accept or de-
cline the office. When he accepted, he is pre-
sumed to have known the nature and duties of
the office and the compensation which thereto
appertained. Among the duties which he was
reguired by law to perform was that of attend-
ing at all elections held in his ward, and mak-
ing certain returns to the court of quarter
sessions. Act July 2, 1839 (P, L. 519), and Act
May 13, 1887 (P. L. 108). IXle took the office
subject to these burdens. The compensation
which the officer was entitled to receive for the
discharge of his official duties was regulated by
.the act of May 23, 1893 (P. L. 117). Fenner
v. Luzerne County, 167 Pa. 632 [31 Atl. 862].
That statute provided compensation for the dis-
charge of his official duties by the allowance of
fees for many of such services; but no special
compensation was allowed for making returns
to the court of quarter sessions or being pres-
ent at elections. This was the state of the law
when the services for which the appellant now
seeks to recover were performed. The appel-
lant performed all the duties of his office, receiv-
ing such compensation as was at that time au-
thorized by law, and now bases his assertion of
a right to recover additional compensation, in
the nature of special fees not allowable at the
time the services were rendered, under the pro-
visions of the acts of June 15, 1897 (P. L.
165), and July 2, 1901 (P. L. 609). Those
statutes are exclusively retrospective in their
provisions; each of them provides for the pay-
ment of constables for services rendered prior
to their enactment, and neither of them makes
any attempt to regulate the fees to be paid in
the future. Legislation of this character is in
violation of article 3, § 11, of the Constitution
[quoting it, as above]. 'The provisions of this
section are broad enough to cover all publie
services rendered by any public officer which,
under the law at the time he accepts office, it be-
comes his duty to perform. This section relates
only to an increase of compensation after the
services required by law have been remdered,
and is not to be confused with section 13 of the
same article, which relates to an increase of
compensation for services to be rendered in the
future.”

It will be observed that the services of
the constable in the Pennsylvania case were
of similar character to those of the county
judge in this case, and that the legal status
under which the services in that case and
this arose were exactly similar to the extent
that in both instances they were required by
law, when rendered, although the compen-
sation of the officer, in the form of specific
fees, fixed by statute, included none for
those particular services.
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It is also frue that in the Pennsylvania
case the grant or allowance was made di-
rectly by the Legislature, while in this case
it was made by the commigsioners’ court un-
der authority conferred by the Legislature;
but that difference is immaterial here, be-
cause our Constitution includes both of those
bodies in the inhibition against the granting
of “extra compensation, fees, or allowance”
after the rendition of services.

It is also true that under the Constitution
and laws of Texas the authority of the com-
missioners’ court to make such allowance to
the county judge in advance of the rendition
of the services in question was undeniable;
but it is likewise undeniable that the Penn-
sylvania Legislature also had unquestionable
authority to provide such additional compen-
sation to the constable, only, however, in ad-
vance of the rendition by him of such serv-
ices. The cases are alike upon the essential
point in each case, which is that the clear
authority to grant the extra compensation
in question was not exercised before the
service was rendered—a failure which was
fatal in the cited case, and which, for the
same reason, is fatal here.

The Pennsylvania decision could not have
been based upon the theory that the services
of the constable which formed the basis of
his claim were “without previous authority
of law,” for, as we have seen, the court, in
rendering that decision, expressly declared
that said services were rendered in perform-
ance of “duties which he was required by
law to perform,” and that be knew that fact
when he accepted his office, and that he
took it “subject to these burdens.”

United States v. North, 112 U. 8. 510, 5
Sup. Ct. 285, 28 L. Td. 808, arose under an
act of Congress of July 19, 1848, c. 104, § 5,
9 Stat. 248, which, in general terms, pro-
vided:

“That the officers, noncommissioned officers,
musicians, and privates engaged in the mili-
tary service of the United States in the war
with Mexico, and who served out the time of
their engagement, or have been * * * hon- .
orably discharged, * * * ghall be entitled
to receive three months’ extra pay,” ete.

Mz, Chief Justice Waite, speaking for that
court, said:

“The pay they were to receive was evidently
that which they were receiving at the end of
their engagement, or when they were honorably
discharged. The language is, ‘shall be entitled
to recelve three months’ extra pay,” evidently
meaning the same pay they would have received
if they had remained in the same service three
months longer. It follows that, as North was
serving at sea when he was ordered away, he
was entitled to three months’ sea pay, and, as
Emory was mustered out of his service in the
war as lieutenant colonel of volunteers, his pay
must be in accordance with that rank.”

In Ohio v. Williams, supra, two subordi-
nate officers of the Senate sought, by manda-
mus, to compel the auditor to issue warrants
for additional compensation which had been
granted them for, and after rendition by
them of, public services, for which services
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the general and pre-existing statutes of Ohio
provided a fixed per diem. One of the con-
tentions of the auditor, in support of his
refusal to issue such warrants, was that,
because the grant of such additional com-
pensation was made after service rendered,
it was violative of the following provision of
section 29 of article 2 of the Constitution
of that state:

“No extra compensation shall be made to any
ofﬁcel, public agent, or contractor, after the

service shall have been rendered or the con-
tract entered into,” ete.

That contention of the auditor was upheld
by the Supreme Court of Ohio in an opinion
in which, after quoting said section 29 in
full, and after specifically referring to that
portion thereof which is set out above, that
court said:

“This language is very broad, and was intend-
ed to embrace all persons who may have ren-
dered services for the public in any capacity
whatever, in pursuance of law, and in which
the compensation for the services rendered is
fixed by law, as well as persons who have per-
formed or agreed to perform services in which
the public is interested, in pursuvance of con-
tracts that may have been entered into in pur-
suance of law, and in which the price or consid-
eration to be received by the contractor for
the thing done, or to be done, is fixed by the
terms of the contract. In the first, compensa-
tion, in addition to that fixed by 1aw at the
time the services were rendered, and, in the
second, the allowance of compensatlon, in add1—
tion to that stipulated in the contract, is in-
hibited by the first clause of the section.”

Upon the point involved, the language of
the Ohio Counstitution and of the Texas Con-
stitution is practically identical. Yet that
court directly, clearly, emphatically, and
unanimously held that such additional al-
lowance to the relators was “extra compen-
sation,” and that, as a corollary, it was
within the constitutional inhibition, because
it was in addition to that fixed by law at
the time the services were rendered.

Said Ohio decision is diametrically opposed
to the decision of the majority in this case,
but in absolute harmony with the views ex-
pressed herein.

Effort may be made to distinguish the two
cases in principle, under the facts, in that, in
our case, under said R. S. art. 3852, the
commissionery’ court had power to allow to
the county judge additional compensation;
but such effort must fail, because that pow-
er was not exercised until after the services
had been rendered. It was then too late to
exercise it, because the Constitution forbade
it, then. So it was in said Ohio case; the
authority of the Legislature to increase the
compensation of said officers prior to rendi-
tion of the services in question was unques-
tionable, as was the authority of the com-
missioners’ court in this Texas case. After
service rendered, neither longer had au-
thority to make such grant or allowance, be-
cause it was “extra compensation,” the grant-
ing of which, at that juncture, was expressly
forbidden by . each Constitution. The an-
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alogy between the two cases, upon the issue,
is complete.

Another case of like nature and like result,
in part, is the State of Washington v. Cheet-
ham, supra, in which employés of the Senate
demanded warrants for compensation whick
the Senate, by resolutions, had allowed them
for and subsequent to the remndition of the
services, extra of the per diem which had
been previously allowed for their compensa- .
tion as such employés. The resolution as to
Delbridge and Miller recited performance by
them of services in addition to those covered
by the terms of their original employwment,
and as to them a writ of mandamus was
properly allowed. But the resolution as to
the others recited that they had been com-
pelled to work on an average of fourteen
hours per day, and directed “that said clerks
be allowed compensation for one-fourth time
extra in consideration of said extra work.”
In their cases refusal of the auditor to is-
sue warrants was based on section 25, art.
2, of the Constitution of the state of Wash-
ington, as follows:

“The Legislature shall never grant any extra
compensation to any public officer, agent, serv-
ant, or contractor afier the services shall have
been rendered or the contract entered into, nor
shall the compensation of any public oflicer be
iﬁncr’e’ased or diminigshed during his term of of-

ce.

Said relators contended that ten hours was-
a reasonable and customary day for such
work, wherefore additional pay for the other
four hours was not inhibited. But the court
declared: )

‘“The history of legislative bodics is to the ef-
fect that no 1egula_1 hours of service are ren-
dered either by members of the Legislature
themselves or by their servants. They may sit
two, four, six, or twelve hours a day, or all’
night, if they see fit, and it fxequently occurs
that during a great many days of the session no
service is rendered either by the members or by
the employés”

—and that the duty of said relators was to-
perform the services whenever they were re-
quired. The court further said:

“He entered into a contract with the state,
and extra compensation has now been voted
him for services which had already been ren-
dered. There is no doubt of the power of the-
Legislature to have, at any time they determin-
ed that the officer was not sufficiently paid, in-
creased his per diem; but that is a different
proposition from the one involved here, where-
the compensation was added after the services
had been performed.”

So, as to those relators, the writ was de--
nied.

Porter v. Fletcher, 153 App. Div. 472, 138
N. Y. Supp. 559, a late case, arose under sec-
tion 28 of article 8 of the Constitution of
New York, which reads thus:

“The Legislature shall not, nor shall the com-
mon council of any city, nor any board of super-
visors, grant any extra compensation to any-
public officer, servant, agent or contractor.”

In construing that section, the Supreme:
Court of that state said:

“The evil sought to be remedied by this con-
stitutional provision seems to be an increase of
compensation for services theretofore rendered.””




Tex.)

It will be observed that the quoted lan-
guage, upon which that opinion rests, does
not expressly designate a time after which
such extra grant shall not be made; yet it
was there construed to mean, as to public
officer, just what our Constitution expressly
declares, viz.: That grant of extra compen-
sation cannot be made after service ren-
dered. TUnder both Constitutions the time
element ig the important feature of the inhi-
bition. Matter of Mahon v. Board of Educa-
tion, 171 N. Y. 263, 63 N. . 1107, 89 Am. St.
Rep. 810, is cited by the Supreme Court of
New York in support of its decision in Por-
ter v. Fletcher, and from it the followmg
excerpt is taken:

“The claim of the relator falls in direct terms
within the restrictions of section 28 of article
3. The relator was a public servant or employé
of the city, and the Legislature has sought to
grant her extra compengation. The argument
of her counsel only emphasizes the conflict be-
tween the statute and the Constitution. He
contends: The act of 1800 is as though the
state said to the worn-out and decrepit teach-
ers, You have not been paid enough for your
selvmes, and we will now pay you what you de-
serve.’ It is exactly such action on the part
of the Legislature that the constitutional amend-
ment was intended o prevent. Hxtra compen-
sation is compensation over and above that fix-
ed by contract or by law when the services were
rendered.”

In view of the fact that in the case at bar
the salary of the county judge for ex officio
services had mot been “fixed by law’—by
either the Legislature or the commissioners’
court—when the services in question were
rendered, can it be doubted that our case
comes within the rule of comstruction thus
announced by the present Chief Justice of
the court of last resort in New York?

None of the authorities cited in the brief
of appellees contravenes or questions the
views and conclusions herein expressed;
probably none which does so can be found.
In so far as they are applicable, nearly all
of those authorities support those views and
conclusions, and some of them are cited
herein.

Concerning certain features of the fore-
going majority opinion, the following is re-
spectfully submitted:

(a) It holds that “extra compensation,” as
used in said section 53, means “any sum in
addition to the contract price or salary,” and
exists “because it is outside the contract.”
That is all sound and true in cases of con-
tract; but what if, as in the case at bar,
there is no contract price or salary to form
such base-of calculation? As applied to the
county judge, compensation of any kind is
“extra” if “outside of,” and in addition to,
his statutory compensation.

() It says, “It is manifest that the allow-
ance in this instance was not in addition to
a previous allowance.” True, but it was in
addition to his statutory fees.

(o) It says, “Nothing having been paid, or
sum fixed, it could not be extra allowance
or compensation.” The answer is: Some-
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thing had been paid, or was owing—a sum
had been fixed by the Legislature—to wit:
His statutory fees of office, as to which the
salary subsequently allowed him was “extra
compensation.” The very mental conception
of "“extra compensation” presumes antece-
dent “compensation,” which, in this instance,
was fixed by statute, and not by contract.

(d) Referring to the grant in question, it
asks, “No time being specified for.making if,
why should it be held invalid because made
after service rendered?’ The sufficient an-
swer is, a time is specified; our Constitution
plainly declares such grant shall not be
made “after service rendered.”

(c) It declares “The county judge was not
upon salary, and no allowance made for oth-
er gervice included this; therefore the sum
fixed by the commissioners’ court could not
be extra.”

The first suvgestmn therein appears to be
that a “salary” may constitute “compensa-
tion” for official services, but that statutory
fees for the same services, although aggregat-
ing, possibly, as much as a liberal salary, may
not. That suggestion seems to lack merit,
because, although the county judge’s stat-
utory compensation reaches him as “fees,”
and not as “salary,” it is all “compensation,”
and his obligation to perform all duties im-
posed upon him by law, including ex officio
duties, exists just the same. A change in
the policy and laws of the state from the fee
system to a salary basis could not affect the
question. Our Constitution employs the gen-
eral term “compensation’”—not “salary’—
in fixing the base, or antecedent, to which
“extra compensation” necessarily relates or
refers.

The second suggestion in this quoted lan-
guage seems to be that, inasmuch as the regu-
lar fees which are allowed the county judge
by statute are specifically for services other
than ex officio, such fees do mnot constitute
“compensation” for ex officio services; and
therefore such compensation as may be grant-
ed for ex officio services is merely -compensa-
tion,” and not “extra compensation,” in rela-
tion to that particular service, and, as a final
consequence, the grant, or allewance, of sal-
ary specifically for ex officio services is not a
grant of “extra compensation” within the
meaning of said constitutional provisions.

The major premise in the logic of the ma-
jority opinion seems to be that “extra com-
pensalion” necessarily means compensation
in addition to that formerly provided specif-
ically for the particular service, or work—
even ex officio services—and that idea appar-
ently forms the backbone of said majority
opinion.

The foregoing analysis and study of said
constitutional provisions was undertaken
and is here respectfully presented for the
primary purpose of reaching the very right
of the matter involved, but with the purpose
and hope of locating and pointing out the
error which lurks and lingers in that major
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premise. The idea which vitalizes it appears
to have resulted from drawing a very fine
bead on said constitutional provisions—en-
tirely too fine, it seems to me, to form a prop-
er rule for construing an instrument of that
fundamental character which was written in
the ordinary language of the plain people
with the expectation that it would be con-
strued accordingly, and with a view to the
effective accomplishment of practical results.

It was at back allowances, rather than
double or increased allowances, that the
framers of our Constitution and the people
struck; and in the case at bar the grant of
salary for antecedent services, while made,
doubtless, in the utmost good faith, was
nevertheless in the very teeth of said consti-
tutional inhibition.

To summarize:

It seems clear that the natural and obvious
purpose and necessary effect of the above-
quoted provisions of the Constitution of Tex-
as was to require that the amount of all
extra compensation, fees, and allowances
moving to any member of any of said four
classes shall be determined, and the grant
thereof made, in advance of the rendition of
public service, or in advance of the perform-
ance of contract work, and, as a corollary,
to inhibit the commissioners’ court from mak-
ing to the county judge any allowance for
services previously rendered.

All authority of the commissioners’ court
for making any grant of compensation, or
salary, to a county judge rests upon some
delegation, by the Legislature, of power to
do so. No statute, other than said article
3852, attempts to authorize that court to
grant compensation, fee, or allowance, to a
county judge for ex officio services. Conse-
quently the rights of the county judge, in this
case, are measured by that statute.

If said article 8852 be construed as not au-
thorizing said grant, or allowance, of salary
to said county judge for antecedent ex ofiicio
services, said grant, upon which alone he re-
lies in this case, was void and inoperative as
to such antecedent services, although valid
as to subsequent services.

On the other hand, if said article 3852 be
construed as authorizing the commissioners’
court to make, after rendition of ex officio
services, a grant of compensation, or salary,
to said county judge therefor, said statute is
itself thereby rendered unconstitutional and
void, and, as a corollary, said grant there-
under was wholly void. So in no event
should said grant or allowance of salary, of
date September 14, 1906, be upheld as to such
antecedent services; although, as to such fu-
ture services, it was valid.

The subsequent order of ratification could
not impart validity to an wunconstitutional
and void act.

I think that Dallas county is entitled to
recover in this action, and that an affirmative
reply should be made to the certified question.
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SAN ANTONIO & A. P. RY. CO. et al. v.
HOUSTON PACKING CO. (No. 2349)

(Supreme Court of Texas. May 28, 1914.)

1._APPpaL AND HRROR (§ 861%)—QUESTIONS

REVIEWABLE — CERTIFIED QUESTIONS FROM

CoURrT 0 CIVIL APPEALS.

The Supreme Court, on certified questions
from the Court of Civil Appeals, will confine
its answers to issues of law presented in the
certificate, and will not answer abstract ques-
tions of law.

[Td. Note.—TF'or other cases, see Appeal and
éﬂé‘igl], Cent. Dig. §§ 3447, 3448; Dec. Dig. §
2. CARRIERS (§ 105%) —DELAY IN TRANSPORTA-

TION—DAMAGES.

‘Where the delay of a earrier in delivering
a_car occurred while transported to the con-
signee, who was to load it with oil and return
it to the consignor, but the carrier was not in-
formed that it was to be loaded with oil, the
value of the ordinary and usual use of the car
during the delay was the measure of damages.

[Bd. Note.—For other cases, see Carriers,
Cent. Dig. §§ 451-458; Dec. Dig. § 105.%]

8. CARRIERS (§ 105%) —DELAY IN TRANSPORTA-
TION—DAMAGES.

‘Where a carrier’s delay occurred after o
car was loaded with oil and returned to the car-
rier notified of the purpose of transporting the
oil, the carrier was liable for such damages as
would ordinarily result from a failure to deliver
the oil for the use to which it was to be ap-
plied.

[d. Note.—Ior other cases. see Carriers,
Cent. Dig. §§ 451-458; Dee. Dig. § 105.*]

Certified Questions from Court of Clvil
Appeals of Bighth Supreme Judicial District.

Action by the Houston Packing Company
against the San Antonio & Aransas Pass
Railway Company and another. There was
a judgment for plaintiff, and defendants ap-
pealed to the Court of Civil Appeals, and it
certified the cause to the Supreme Court.
Questions not answered.

Baker, Botts, Parker & Garwood, of Hous-
ton, BE. B. Perkins, of Dallas, and R. J.
Boyle, of San Antonio, for appellants.
Hutcheson & Hutcheson, of Houston, for ap-
pellee.

BROWN, C. J. The Court of Civil Ap-
peals of the Eighth District certified to this
court the following statement and questions:

“Action by appellee against San Antonio &
Aransas Pass Railway Company and St. Louis
& Southwestern Railway Company of Texas,
for recovery of damages alleged to have been
sustained by reason of delay in fransportation
of an oil car delivered in Houston to the first-
named railway company, to be by it and its co-
defendant transported to Frost, Tex., and there
delivered to the Planters’ Oil Company, loaded
with_crude cotton seed oil, and then returned to
appellee in Houston.

“The cause was tried before a jury and was
submitted upon special issues. The issues and
answers thereto are as follows:

“First. Did plaintiff’s tank car, or tank cars
of a similar nature, have a reasonably estab-
lished rental value during the period from De-
c\gamber 24, 1908, to March 2, 1909? Answer:
No.

“Second. If yéu find from the preponderance
of the evidence that thercar had no rental

“For other cases see same topic ana section NUMBER in Dec. Dig. & Am, Dig. Key-No. Series & Rep'r Indexes






