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ST. LOUIS SOUTHWESTERN RY. CO. OF
TEXAS v. GRIFFIN, (No. 2585.)
(Suprerre Court of Texas. Dec. 16, 1914.)

1. CONSTITUTIONAL LAw 48*)—CONSTITU-
TIONALITY OF STATUTE—PRESUMPTIONS,

A law will be recognized as valid, if, by
reasonably fair construction, it appears that the
Legislature was empowered to enact it.

[Ed. Note.—For other cases, see Constitution-
al Law, Cent. Dig. § 46; Dec. Dig. § 48.*)
2 MASTER AND SERVANT (§ 20*)—RELATION.

Where a contract of employment is for an
indefinite time, either party may end it at will
without cause or motice.

[Ed. Note.—For other cases, see Master and
Servant, Cent. Dig. § 19; Dec. Dig. § 20.*]

8. CONsSTITUTIONAL Law (§ 89%*)—“LiBERTY |

oF CONTRACT.”’ )

The impairment of a corporation’s right to
discharge employés at will without cause by the
Blacklisting Law (Rev. St. 1911, art. 594) is
violative of its constitutional right of liberty of
contract, which right includes the corresponding
right to accept a contract proposed.

[Ed. Note.—For other cases, see Constitution-
al Law, Cent. Dig. § 167; Dec. Die. § §9.*

For other definitions, see Words and Phrases,
Second Series, Liberty of Contract.]

4. CONSTITUTIONAL LAW (§ 238%)—EQUAL Pro-
TECTION OF LAws.

The impairment of a corporation’s right to
discharge employés without cause by the Black-
listing Law is a denial of the equal protection
of the laws secured by Const. U. S. Amend. 14.

[Ed. Note.—For other cases, see Constitution-
al Law, Cent. Dig. §§ 688690, 695, 706-708;
Dec. Dig. § 238.*)

5. CONSTITUTIONAL LAw (§ 90*)—"“LIBERTY OF

SPEECH."’

The *‘liberty to speak’” or write secured by
Const. art. 1, § 8, includes the corresponding
right to be silent, and this right is infringed by
the provisions of the Blacklisting Law for com-
pelling & corporation to give a discharged em-
ployé a statement of the cause of discharge.

[Ed. Note.—For other cases, see Constitution-
al Law, Cent. Dig. § 172; Dec. Dig. § 90.*

For other definitions, see Words and Phrases
First and Second Series, Liberty of Speech and
the Press.)

6. MASTER AND SERVANT (§ 11*)—RELATION—
STATUTORY REGULATIONS—POLICE POWER.
The impairment of a corporation’s right to
discharge employés by the Blacklisting Law can-
not be sustained as an exercise of the police
power to deal with the real needs of the people
in their health, safety, comfort, or convenience.
[Ed. Note.—For other cases, see Master and
Servant, Dec. Dig. § 11.*]

Error to Court of Civil Appeals of Fourth
Supreme Judicial District.

Action by Thomas A. Griffin against the
St. Louis Southwestern Railway Company of
Texas. Judgment (154 S. W. 583) for plain-
tiff, and defendant brings error. Reversed.

E. B. Perkins and Daniel Upthegrove,
both of Dallas, for plaintiff in error. W. H.
Clark and W. T. Strange, both of Dallas,
- for defendant in error.

BROWN, C. J. We copy from the opinion
of Justice Moursund the following state-
ment of the facts found by the Court of
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Civil Appeals of the Fourth District (154 S.
W. 683):

“Thomas A. Griffin, appellce, sued the St.
Louis Southwestern Railway Company of Tex-
as, appellant, to recover damages for its alleged
failure and refusal to issue to him a true state-
ment of the reasons why he was discharged by
appellant, he having made demand for such
statement under chapter 9, p. 160, General
Laws of Texas of 1909, commonly known as the
‘Blacklisting Law.’” On May 9, 1910, appellee
was employed as a section forcman by appellant,
and on July 18, 1910, was discharzed, where-
upon he made his demand for a statement in
writing as to the cause of his discharge. Ap-
pellant issued a service letter, as follows: ‘This
is to certify that Thomas A. Gritlin has been
employed in the capacity of section foreman at
Renner on the St. Louis Southwestern Railway
ompany of Texas from May 9, 1910, to July
18, 1910. Discharged for not distributing work
Broperly and inability to surface and line track.

revious record. March 25. 1910, to April 1,
1910, assistant extra gang foreman. Resigned.
Service satisfactory.’

““Appellee alleged that this statement was
false and malicious; that he previously had sev-
eral years’ experience on section work and as
section foreman, performing and directing said
work, was capable, experienced, and skilled
therein; that he could and did distribute his
work properly, and could and did surface and
line track; that the real cause of his discharge
was on account of a personal difference which
he had on July 10, 1910, with appecllant’s gen-
eral roadmaster, J. J. Hughes. :

“Appellant attacked the constitutionality of the
Blacklisting Law, both by demurrer and plea,
and alleged that it in good faith attempted to
comply with said statute, and that the reasons
stated in said service letter were the true rea-
sons for appellee’s discharge; that its assistant
roadmaster, in making the report on which said
letter was based, acted in good faith in an_ef-
fort to perform his duty to appellant, and it
would not be liable for a mistake in judguent
made by jts roadmaster. Appellant further al-
leged that it did not make such letter public,
but furnished it to appellee in compliance with
said statute, at his request, and without any
malice, ill will, or evil intent towards appellee;
that it had the right to exercise and act upon its
own judgment as to the competency of those em-
ployed as section foremen, and if a mistake
should be made in the discharge of such employé
it would not be liable to him; that it was re-
quired by law to keep its track in proper condi-
tion for the operation of its trains; that it was
necessary to employ careful and competent sec-
tion foremen to keep the track in proper repair;
that other railroad companies had a like interest
in keeping their tracks and roadbed in repair;
and that such communication was privileged,
and, there being no malice, ill will, or evil in-
tent shown, plaintiff could not recover.

“Defendant’s exceptions were overruled, and
upon trial the jury found that the statement
furnished was false, and awarded plaintif $500
damages. Judgment was entered for said
amount, from which defendants appealed.”

There is no conflict in the evidence to the
fact of the employment and discharge of
Grifin. The question presented to this court
is the validity of a statute enacted by the
Legislature as stated above, from which we
copy the following provisions:

“Art. 594. Discrimination.—Either or any of
the following acts shall constitute discrimination
against persons seeking employment: * * ¢

(3) Where any corporation, or receiver of the
same, doing business in this state, or any agent

*For other cases see same topic and section NUMBER in Dec. DIg. & Am. Dig. Key-No. Serles & Rep’r Indexaes
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or employé of such corporation or receiver, shall
have dischareed an employé, and such employé
demands a statement in writing of the cause of
hig discharze, and such corporation, receiver,
agent or employé thereof fails to furnish a true
statement of the same to such discharged em-
~loyé, within ten days after such demand, or
where any corporation or receiver of the same,
or any oflicer or agent of such corporation or
receiver shall fail, within ten days after writ-
ten demand for the same, to furnish to any em-
ployé voluntarily leaving the service of such cor-
poration or receiver, a statement in writing that
such employé did leave such service voluntarily,
or where any corporation or receiver of the
same, doing business within this state, shall
fail to show in any statement under the provi-
sion of this title the number of years and months
during which such employé was in the service of
the said corporation or receiver in each and ev-
ery separate capacity or position in which he
was employed, and whether his services were
satisfactory in each such capacity or not, or
where any such corporation or receiver shall
fail within ten dayvs after written demand for
the same to furnish to any such employé a true
copy of the statement originally given to such
employé for his use in case he shall have lost or
is otherwise deprived of the use of the said orig-
i§n::|31 statement.” R. S. 1911, vol. 1, art. 594,

The act gives no right of action to the em-
ployé for failure to furnish the “trpe state-
ment,” but provides that the state may sue
for and recover a penalty of $1,000 for each
failure to comply with the law.

[1] For the purpose of testing the correct-
ness of the judgment of the Court of Civil
Aprpeals in holding the act of the Legislature
valid, we must assume that the evidence
was sufficient to sustain the claim that the
statement of discharge furnished did not
state a cause which was true in fact; but
this does not concede that the statement of
discharge furnished did not state truly the
cause which operated upon the mind of the
officer who discharged Griflin, We will first
consider the validity of the statute relied
upon by defendant in error, and if, by reason-
ably fair construction, it appears that the
Tegislature was eémpowered to enact the law,
this court will recognize it as valid; that
is, @ serious doubt of the power must be re-
solved in favor of the validity of the law.
Tewis Sutherland on Statutory Construction,
§ S2, states the rule thus:

“Every presumption is in favor of the validity
of an act of the Legislature, and all doubts are
resolved in support of the act. ‘In determining
the constitutionality of an act of the Legisla-
ture, courts always presume in the first place
that the act is constitutional. They also pre-
sume that the Legislature acted with integrity,
and with an honest purpose to keep within the
restrictions and_ limitations laid down by the
Constitution. The Legislature is a co-ordinate
department of the government, invested with
hizh and responsible duties, and it must be pre-
sumed that it has eonsidered and disenssed the
constitutionality of all measures passed by it.’
The unconstitutionality must be clear or the
act will be sustained.”

It is true that all legislatlive power is
by the Constitution vested in the Legislature,
and the judicial department cannot frame
taws, nor change, nor mold them by con-
struction. It is likewise true that the judi-
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cial power of the state Is vested in the courts
which are charged with the duty of enfore-
ing the laws and with the duty to annul any
law enuacted by the Legislature which is
clearly in violation of the constitutional
rights of any person, natural or corporate,
and with the same purpose with which the
courts refrain from trespassing upon the
privileges of the legislative power, they will,
when necessary, exercise their power to pre-
vent the destruction or impairment of rights
vested in citizens or corporate bodies, by the
unauthorized action of the Legislature.

[2-4] The citizen has the liberty of contract
as a natural right which is beyond the pow-
er of the government to take from him. The
liberty to make contracts includes the cor-
responding right to refuse to accept a con-
tract or to assume such liability as may be
proposed. When Gritlin entered the service
of the railroad company for an indefinite
time, the law reserved to him the right to
quit the service at any time without cause
or notice to the employer. The railroad com-
pany had the corresponding right to dis
charge him at any time without cause or
notice. The rights of the parties were mu-
tual. E. L. & R. R. Ry. Co. v. Scott, 72 Tex.
75, 10 S. W. 102, 13 Am. St. Rep. 758. In
the case cited, the court said:

“It is very generally if not uniformly held,
when the term of service is left to the discre-
tion of ecither party, or the term left indefinite
or determinable by either party, that either
may put an cnd to it at will, and so without
cause. Harper v. Hassard, 113 Mass. 187;
Coftin v. Landis, 46 Pa. 431; Wond's Master
and Servant, §§ 133, 136, and citations.”

If the servant could quit without notice
and the master could discharge bim at will
without notice, the effect of the statute in
question would be to preserve the servant's
unqualified right to leave the service without
cause or notice, but to deny to the corporation
the corresponding right to discharge without
cause or notice. ’

The requirement that the corporation give
to the discharged employé, on his demand, &
statement of the “true cause” for his dis-
charge, necessarily implies that there must
have been a cause to justify the dismissal,
else, how could the “true cause” be given?
The value of the contract to each party con-
sisted largely in the mutual right to dissolve
the relation of master and servant at will
The destruction of that right in the corpora
tion was a violation of its liberty of contract
and a denial of the equal protection of the
law, in violation of this proviston of the
fourteenth amendment to the constitution
of the United States:

“Nor shall any state deprive any person of
life, liberty or property, without due process |
law, nor deny to any person within its juris
diction the equal protection of the laws.”

But the statute did not stop at the destruc-
tion of the corporation’s right to discharge
the employé without cause, but provided
that in case the statement of cause should
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be refused, or if the cause stated was not
the “true cause,” the state might recover
from the corporation a penalty of $1,000.

But the pegislature did not stop with that
provision, for under the construction placed
on the law by the Court of Civil Appeals the
discharged employé could recover damages
by proving that the cause stated was not true.
The proof in this case was that the person
who discharged Griffin acted upon the report
of another who has oversight of Griffin's
work, and there was no controversy that he
acted upon that report, but Griffin was per-
mitted to prove that he was capable and did
good work, which denied to the employer the
right to determine the efficlency of the serv-
ant,

In St. L. S. W. Ry. Co. of Texas v. Hixon,
104 Tex. 267, 137 S. W. 343, this court held
that the law required a true statement of the
fact which operated upon the mind of the offi-
cer or agent who discharged the employé, but
did not require that the fact stated must have
been true. Under this most favorable con-
struction, the law is no less in violation of
the constitutional right of equal protection
of the law as secured by the fourteenth
amendment to the Constitution of the United
States,

[6] The eighth section of article 1 of the
Constitution of this state is in this conipre-
hensive and clear language:

“Every person shall be at liberty to speak,
write or publish his opinions on any subject,
being responsible for the abuse of that privi-
lege; and no law shall ever be passed curtailing
the liberty of speech or of the press. In prose-
cutions for the publication of papers investigat-
ing the conduct of officers, or men in public
capacity, or when the matter published is proper
for public information, the truth thereof may
be %n'en in evidence. And in all indictments
for libels, the jury shall have the right to deter-
mine the law and the facts, under the direction
of the court, as in other cases.”

The liberty to write or speak includes the
corresponding right to be silent, and also the
liberty to decline to write. Railway Co. v.
Brown, 80 Kan. 312, 102 Pac. 459, 23 L. R. A.
(N. 8. 247, 133 Am. St. Rep. 213, 18 Ann.
Cas. 346; Wallace v. Railway Co., 94 Ga.
732, 22 S. E. 579. To say that one can be
compelled at the instance of another party
to do what he has the constitutional liberty
to do or not is a contradiction that is not
susceptible of reconciliation. In Wallace v.
Reilway Co., cited above, the Georgia court
:ﬁl‘sely and, clearly covers the entire ground

us:

“A statute which undertakes to make it the
duty of incorporated railroad, express, and tel-
egraph companies to engage in correspondence
of this sort with their discharged agents and
employés, and which subject them in each case
to a heavy forfeiture, under the name of dam-
ages, for failing or refusing to do so. is vio-
lative of the general private right of silence en-
Joved in this state by all persons, natural or
artificial, from time immemorial, and is utterly
void and of no effect. Liberty of speech and of
writing is secured by the Constitution, and inci-
dent thereto is the correlative liberty of silence,
not less important nor less sacred.”
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We find no authority to the contrary, and
argument could not add force to the reason-
ing of those courts. The cases cited are suf-
ficient to require this court to declare the law
in question void, but we ‘believe that we
should point out other grounds which demand
the judgment of this court in support of our
conclusion.

The act of the Legislature under considera-
tion violates that provision of the Constitu-
tion by wmany harsh requirements. We will
point out some of them. This statute de-
clares the corporation to be guilty of dis-
crimination against the employé in the fol-
lowing instances; but we do not exhaust the
harsh features of the law:

First. It confers upon the employé a right
to recover damages if the corporation, upon
his demand, should fail to give to him a
statement of the ‘“true cause” of his dis-
charge, “or why his relationship to such com-
pany ceased.” The corporation has the con-
stitutional right to discharge without cause,
and the Legislature cannot destroy this right
of contract.

Second. Where the employing corporation
by any means, directly or indirectly, shall
communicate to any other person or corpora-
tion any information in regard to the said
employé who may seek employment of such
person or corporation, and upon demand of
such employé, shall fail within 10 days
thereafter to deliver to him a complete copy
of such communication, if any written, and
if not a true statement of it, whether it was
done by sign or other means, if not in writing,
and shall also give the names and addressen
of all persons or corporations to whom such
communication shall have been made. This
is not a part of any proceeding at law, not
even the act of an oflicer.

Third. When uny such corporation shall
have discharged an employé and such ewm-
ployé demands a statement in writing of the
cause of his discharge, the corporation or its
officers are required within 10 days after the
demand, to give a true statement of the cause
for so discharging the employé. If the em-
ployé voluntarily leaves the service of the
corporation, he may demand in writing from
such corporation a statement that he did
voluntarily leave such employment. The
corporation is required in making a state-
ment of the departure of his employé, wheth-
er voluntary or otherwise, to give the num-
ber of years and months during which the
employé was in the service of the corpora-
tion, and state every capacity or position in
which he was employed and whether his sery-
ices were satisfactory in each capacity or
not. And if the employé should lose or de-
stroy his statement, then he has the right to
demand of the corporation to make a true copy
of the original statement and furnish it to
him. We have found no precedent for this
palpable disregard of the rights of corpora-
tions under the Constitution of the state.
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Fourth. If any corporation or recelver do-
ing business in this state, etc., shall have re-
ceived any request, notice, or communication,
if in writing or otherwise, from any person,
etc., preventing or calculated to prevent the
employment of such person seeking employ-
ment, and if such corporation or agent shall
fall to furnish such person seeking employ-
ment a true statement of such request, notice,
or communication, etc., if otherwise than in
writing make a true statement thereof, and
a true interpretation' of its meaning, the
names and addresses of all such persons or
corporations making such inquiry.

Fifth. When any corporation doing busi-
ness in this state shall have discharged any
employé and has failed to give such employé
a true statement of the causes of his dis-
charge, within 10 days after demand is made
therefor, and shall thereafter furnish any
other person or corporation, etc., unless it be
at the request of the latter, the corporation
is charged with discrimination.

Sixth. Wherein a corporation, etc., doing
business in this state, shall discriminate
against any person seeking employment on
account of his having participated in a strike.

The effect of the foregoing section of the
statute is to deny to a corporation the right
to refuse employment to a man who had
participated in a strike on a railroad. This
is a clear invasion of the constitutional right
of an individual or corporation to determine
for himself, or itself, the matter of employ-
ing or discharging any person already em-
ployed, and the Legislature has no power to
prescribe terms by which such employer shall
be governed, either in employing or discharg-
ing a servant.

The soundness or justice of the reason
which prompts refusal or discharge of an em-
ploy¢ does not affect the question of the con-
stitutional right to exercise tbat authority.
It may be that the party is acting upon what
is a mere “whim,” i. e,, without any founda-
tion in fact or right; but nevertheless his
consitutional right to deny or terminate em-
ployment exists, and the Legislature cannot,
for any reason, make such action a erime on
the part of the person or corporation exer-
cising that constitutional power. Glllespie v.
State of Illinois, 188 Ill. 176, 58 N. E. 1007,
52 L. R. A. 283, 80 Am. St. Rep. 176; Penn.
Ry. Co. v. Rogers, 52 W. Va. 450, 44 S. E,
300, 62 L. R. A. 178.

Seventh. Where any corporation or receiv-
er doing business in this state shall give any
information or communication in regard to
any person who is making application for
employment to the effect that such person
had participated in a strike.

A failure to comply with any one of the
demands above is characterized as a discrim-
ination and is by law made a criminal of-
fense, for which the state may recover $1,-
000, and under the decision of the Court of
Civil Appeals the employé may also recover
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damages limited only by the capacity of the
jury to calculate the amount.

The second, third, fourth, and fifth grounds
of liability under the statute, each is in violg.
tion of the natural right to speak or be siient,
or the liberty of contract secured by the
Constitution of this state and of the United
States. Of the great number of cases which
have settled these questions adversely to the
provisions of the act of the Texas Legisla-
ture, we have cited sufficiently, because there
is no conflict on the question.

The second and fourth grounds, as above
stated, are most remarkable, for they invest
the discharged employ¢ with inquisitorial ag-
thority as has not been intrusted to any of-
ficer, and would not be enforced if granted to
any officer, except it be in a legal proceeding.

There being no suit pending in court, a pri.
vate person in his own interest is empowered
to .demand, of a corporation which has dis-
charged him, to disclose to him that corpors-
tion’s private correspondence, even the conver-
sation which may have occurred between its
agents or officers and other people. Original-
ity in devising these provisions surely must
be accorded to the Legislature of Texas, We
have found nothing like them elsewhere. In
the conflict between labor and capital, the
Legislature has the limitation of its author-
ity in the Constitution of the United States
and the state, and the courts have no au-
thority, save to keep both parties within the
limits of their constitutional rights,

[6] Beyond controversy, the act of the Leg-
islature is void, unless it can be sustained as
an exercise of the police power. To test the
validity of the law as an exercise of that
power, we will first ascertain the scope of
the power as exercised by state Legislatures,
We find no more thorough treatment than i
embodied in Raflway Co. v. Dallas, 98 Tex.
306, 84 S. W. 648, 70 L. R. A. 850. In that
case the city of Dallas sought to compel the
railroad company to reconstruct its crossings
upon streets so as to conform to the ordl-
nances of the city. In support of a judgment
in accordance with the claim of the city, the
police power was invoked, and Judge Wik
liams, for the court, in his «usual logical and
forcible style, sald:

“The power of the Legislature to regulate
the use of property and the carrying on of
business so as to protect the health, safety, and
comfort of citizens is recognized by all of the
authorities, and its use is not to be defeated by
the mere fact that loss or expense may be im-
posed upon the owners of the property or busi-
ness.  Fertilizing Co. v. Hyde Park, 97 U. N
609 {24 L. Ed. 1036]. The numerous cases o0
the subject of nuisances in this court and else
where are but instances of the use of this pow-
er. So the decisive question, as we have said
before, i8 whether or not the action of tle
city is sustained by the existence of facts affect-
ing the public welfare sufficient to justify such
an application of the police power, and the an-
swer to this question determines the one made
by respondent as to whether or not the action
of the city constitutes due process of law.

“The power is not an arbitrary one, but bas

]




Tex.)

its limitations. It is commensurate with, but
does not exceed, the duty to provide for the
real needs of the people in their health, safety,
comfort, and convenience, as consistently as
may be with private property rights. As those
needs are extensive, various, and indefinite, the
power to deal with them is likewise broad, in-
definite, and impracticable of precise definition
or limitation. ut, as the citizen cannot be de-
rived of his property without due process of

w, and a8 a deprivation by force of the police
power fulfills this requirement only when the
power is exercised for the purpose of accom-
plishing and in a manner appropriate to the ac-
complishment of the purpose for which it exists,
it may often become necessary for courts, hav-
ing proper regard to the constitutional safe-
guard referred to in favor of the citizen, to in-
quire as to the existence of the facts upon which
a given exercise of a power rests, and into the
manner of its exercise; and if there has been
an invasion of property rights, under the guise
of this power, without justifying occasion, or
in any unreasonable, arbitrary, and oppressive
way, to give to the injured party that protec-
tion which the Constitution secures.

“It is therefore not true, as urged by plain-
tiff, that the judgment of the legislative body
concludes all inquiry as to the existence of facts
essential to support the assertion of such a
power as that now in question. If this were
true, it would always be within legislative pow-
er to disregard the constitutional provisions giv-
ing protection to the individual. The authori-
ties are practically in accord upon the subject. |
A few quotations will indicate the scope of the
inquiry as far as it can be abstractly defined. !
In Dobbins v. Los Angeles, 195 U, 8. 223, 25|
Sup. Ct. 20 [49 1. Ed. 169], the law is thus
stated by the Supreme Court of the United
States: ‘It may be admitted that every intend-
ment i8 to be made in favor of the lawfulness
of the exercise of municipal power, making
regulations to promote the public health and
safety, and that it is not the province of courts,
except in clear cases, to interfere with the ex-
ercise of the power reposed by law in municigal
corporations for the protection of local rights
and the health and welfare of the people in the
community, But notwithstanding this general
rule of the law, it is now thoroughly well settled
by decisions of this court that municipal by-
laws and ordinances, and even legislative en-
actments undertaking to regulate useful busi-
ness enterprises, are subject to investigation in
the courts with a view to determining whether
the law or ordinance is a lawful exercise of the
police power, or whether, under the guise of
enforcing police regulations, there has been an
upwarranted and arbitrary interference with
the constitutional rights to carry on a lawful
business, to make contracts, or to use and en-
Joy property.’

‘In Lawton v, Steele, 152 U. 8. 133-137, 14
Sup. Ct. 499, 38 L. Ed. 385-388, Mr. Justice
Brown, speaking for the court, said upon this’
subject: ‘To justify the state in thus interpos-
ing its authority in behalf of the public, it must
appear: First, that the interest of the public
generally, as distinguished from those of a par-
ticular class. require such interference; and,
second, that the means are reasonably necessary
for the accomplishment of the purpose, and not
unduly oppressive upon individuals. The Leg-
islature may not, under the guise of protecting
the public interests, arbitrarily interfere with
private business or impose unusual and unnec-
essary restrictions upon lawful occupations. In
other words, its determination as to what is a
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Judge Williams in his usual forcible man-
ner, and by the Supreme Court of the United
States. There can be no pretense that the
act under examination deals with “the real
needs of the people in their health, safety,
comfort, or convenience.”

To add cases as authority would be use-
less, for this 1s a fundamental principle of
free government and gains no force by the
repetition of it by different courts. The
subject of legislation in thjs statute and its
various provisions, as stated above, are pure-
ly personal as between the employé and the
corporation, and do not directly affect the
public, in health, safety, comfort, conven-
fence, or otherwise.

The act is in violation of the Constitution
of this state and of the United States, and
is void.

It is ordered that the judgment of the
district court and of the Court of Civil Ap-
peals be, and the same are, reversed; and
it is ordered that judgment be entered for
the plaintiff in error.

HAWKINS, J. From such careful study
and consideration as I have been able to
give to the constitutional questions which are
here involved I am not now prepared to ex-
press an opinion in this case, but, later on,
will prepare and fille same.

POST v. STATE. (No. 2725)
(Supreme Court of Texas. Dec. 16, 1914.)

1. PuBLiCc Lanps (§ 175*)—RESURVEY—CON-
CLUSIVENESS.

A resurvey of public lands under Rev. St.
1911, arts. 5347-5349, is not conclusive against
the state as to the location of a prior state grant.

[Ed. Note.—For other cases, see Public Lands,

Cent. Dig. §§ 555-570; Dec. Dig. § 175.%]

2. APPEAL AND ERRoOR (§ 987)—DISPOSITION OF
CASE ON APPEAL—JURISDICTION OF COURT
OF CIVIL APPEALS.

Where the trial judge rested its judgment
for plaintiff on the ground that the state was
conclusively bound by a resurvey, and found on
proper evidence that a part of the land in con-
troversy, but not defining the amount, was with-
in the original field notes of the surveys relied
on by plaintiff, the Court of Civil Appeals, de-
ciding that the resurvey was not conclusive,
could only set aside the judgment and remand
the case for new trial.

[Ed. Note—For other cases, see Appeal and
gsr_l:o.li, Cent. Dig. §§ 3893-3896; Dec. Dig. §
7.

3. APPEAL AND ERRrOR (§ 987*)—DISPOSITION
OF OASE ON APPEAL — JURISDICTION OF
COURT OF APPEALS.

Where the evidence is without conflict, the
Court of Civil Appeals may render the proper
judgment; but where there is any conflict on a
material issue, it may not substitute its findings
for those of the trial court.

[Ed. Note.—For other cases, see Appeal and

Erro‘r, Cent. Dig. §38 3893-3596; Dec. Dig. §

proper exercise of its police powers is not final | gg7 +]

or conclusive, but is subject to the supervision
of the court.””

We have quoted thus freely, because by
so doing the question is fully presented by

Action by C. W. Post against the State of
Texas. There was a judgment of the Su-
preme Court (169 8. W. 407) rendered fun

*For other cases see same topic and section NUMBER in Dec. Dig. & Am. Dig. Key-No. Series & Rep'r 1ndexes





