The lien given by Hedrick to Pres-
ley, and later assigned to Motor Investment
Company, was not in existence at the time
Hedrick sold and delivered the vehicle to
the City. Since the sale from Hedrick to
the City was a valid one, and it was ac-
companied by the delivery of the posses-
sion of the automobile, Hedrick, who had
parted with both the title and possession
of the vehicle, could not thereafter create
a valid lien thereon in favor of Presley,
even though Presley at the time he made
his loan caused a notation thereof to be
made on the duplicate or second manu-
facturer’s certificate of title.

From the above it will be seen that while
we do mnot-approve the holding of the I
majority of the Court of Civil Appeals on
some of the law points discussed in the
opinion, we do approve its judgment in
denying the alleged lienholder a foreclosure
of its lien as against the City. The judg-
ment of the Court of Civil Appeals is there-
fore affirmed.

‘ -
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SLATTON, Commissioner.

Slemons, on June 1, 1939, listed two
tracts of land with Hutchings for sale on
terms suitable to the owner, and orally
promised to pay the broker a five per cent.
commission, amounting to $1,649.13. On
said date Hutchings informed Slemons that
he had a prospective purchaser for the
lands in the person of M. L. Johnson. Im-
mediately thereafter Hutchings communi-
cated with the prospective purchaser by
letter, giving him description and price of
the lands, and so notified the owner Slem-
ons. Thereafter Johnson, the prospect,
came to Castro County and began negotia-
tions for the purchase of said land with the
owner, Slemons. The negotiations began
in the early part of July, 1939, and con-
tinued from time to time until on or about
August 17, 1940, when the parties, i. e.,
Slemons and Johnson, entered into a con-

tract for the sale and purchase of said
lands upon the terms listed with the broker.
The contract of sale was fully consum-
mated on or about January 18, 1941.

Suit was filed on August 13, 1941, against
Slemons to recover the broker’s commis-
sion. Slemons specially excepted to the
suit of the broker because of Section 22 of
Article 6573a, Vernon’s Ann.Civ.St. which
law became effective on September 20, 1939.
The trial court overruled the special excep-
tion. A jury answered special issues in fa-
vor of the broker. Upon that verdict judg-
ment was rendered against Slemons for
$1,649.13, together with interest and costs..
On appeal, without a statement of facts, the
Honorable Court of Civil Appeals at Am-
arillo reversed and rendered the judgment
in favor of Slemons. 169 S.W.2d 226.

Section 22 of Article 6573a, Vernon’s An-
notated Civil Statutes, known as the Real
Estate Dealers License Act, which law be-
came effective September 20, 1939, is as
follows: “Sec. 22. No action shall be
brought in any court of this State for the
recovery of any commission for the sale
or purchase of real estate unless the prom-
ise or agreement upon which such action
shall be brought, or some memorandum
thereof, shall be in writing and signed by
the party to be charged therewith or by
some person by him thereto lawifully .au-
thorized. This provision shall not apply to
any action for commissions pending in any
court in this State at the effective date of
this Act. Acts 1939, 46th Leg., p. 560.”

This law has been before the courts in
the following reported cases: Walker v.
Keeling, Tex.Civ.App., 160 S.W.2d 310;
Landis et al. v. W. H. Fuqua, Inc,.Tex.
Civ.App., 159 S.W.2d 228, (application for
writ of error refused); Purser v. Pool,
Tex.Civ.App., 145 S.W.2d 942 (no action);
Goen v. Hamilton, Tex.Civ.App., 159 S.W.
2d 231.

The precise question to be decided in the
present case is practically the same as was
decided in Purser’s case. It was definitely
held in the Purser case [145 S.W.2d 9447,
by the Eastland Court of Civil Appeals,
that Section 22 of Article 6573a “was not
intended to operate retrospectively * * ¥
But (2) if such construction is required,
that sections 13 and 22 are void, insofar
as they affect the obligations of contracts
made prior to” the effective date of the act
because violative of Article 1, Section 16,
of the Constitution of Texas, Vernon’s
Ann.St.




The contract in Purser’s case was oral,
made in May, 1938, and the sale was con-
summated on August 9, 1939, before the ef-
fective date of the act; while in the pres-
ent case the broker’s contract was oral,
made on June 1, 1939 (more than three
months before the effective date of the act),
but the sale of the land was not finally con-
summated until some sixteen months after
the effective date of the act.

Il The Honorable Court of Civil Ap-
peals in the present case entertained the
opinion that the oral contract of listing be-
tween the owner of the land and the bro-
ker was a unilateral contract at the effec-
tive date of the quoted section of the act;
hence, no vested rights had accrued to the
" broker. It is true that a broker is not en-
titled to a commission until he has procured
a purchaser ready, able and willing to buy
the listed property upon terms stipulated by
the owner of the land. Hamburger &
Dreyling v. Thomas, 103 Tex. 280, 126 S.W.
561. It is also true that a broker is enti-
tled to recover a commission “* * %
when he has found or procured, or if he
has introduced, or given the name of, a pur-
chaser who is able, ready, and willing to
purchase the property upon the terms
named by the principal and the principal
has entered into negotiations with such
purchaser, and concluded a sale with him
[4 R.CL., p. 320].” Quoted in Keener v.
Cleveland et al,, Tex.Com.App., 250 S.W.
151, 152.

Il The fact that the owner himself has
negotiated the sale does not prevent the
broker from being regarded in law as the
procuring cause of the transaction. 7 Tex.
Jur. p. 477, § 80; Goodwin v. Gunter, 109
Tex. 56, 195 S.W. 848.

The oral contract was made on
June 1, 1939. The owner of the land list-
ed it with the broker tpon terms acceptable
to him, and orally promised the broker to
pay him a five per cent. commission. There
was no time limit specified in the oral con-
tract. Immediately thereafter the broker
communicated with the prospect and so ad-
vised the owner. As a result, the prospect
and the owner began negotiations in the
early part of July, 1939 (before the effec-
tive date of the act), which culminated in
a sale of the land upon terms specified by
the owner in his listing with the broker.
Under these circumstances we are of the
opinion that at and before the effective date
of the legislative enactment the oral con-
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tract between the broker and the land own-
er was more than unilateral. In fact, at
that time the contract was clearly bilater-
al. American Law Institute, Restatement
Contracts, p. 10, § 12, says: “A bilateral
contract is one in which there are mutual
promises between two parties to the con-
tract, each party being both a promisot
and a promisee.”

The land owner (before the ef-
fective date of the act) says to the broker:
“If you will sell my lands upon terms
specified within a reasonable time I will
pay you a five per cent. commission.”
The broker says to the owner: “I will use
reasonable diligence to sell your lands
upon the terms specified by you within a
reasonable time, for a five per cent. com-
mission.” Thus it is clear that each party
is both a promisor and a promisee.

“Though a contract be void for lack of
mutuality at the time it is made, and while
it remains wholly executory, yet, when there
has been even a part performance by the
party seeking to enforce the same, and in
such part performance such party has ren-
dered services or incurred expense con-
templated by the parties at the time such
contract was made, which confers even a
remote benefit on the other party thereto,
such benecfit will constitute an equitable
consideration, and render the entire con-
tract valid and enforceable.”” Big Four
Ice & Cold Storage Co. v. Williams, Tex.
Civ.App., 9 SW.2d 177, 178, writ refused.

“The test of mutuality is to be applied,
not as of the time when the promises are
made, but as of the time when one or the
other is sought to be enforced.” Quoted
from Edwards v. Roberts, Tex.Civ.App,,
209 S.W. 247, 251; Id., Tex.Civ.App., 212
S.W. 673, writ refused, in the Big Four
Ice & Cold Storage Co. case.

Il What were the rights of the parties
to this contract at the time it was made and
before the effective date of the legislative
enactment pleaded by special exception in
bar of a recovery in this suit? There was
no law requiring the appointment of a
broker to be in writing. Daugherty wv.
Smith, Tex.Civ.App., 192 SW. 1131, writ
refused; Fordtran v. Stowers, 52 Tex.Civ.
App. 226, 113 S.W. 631, writ refused.
Hence a recovery could be had upon an oral
contract and the oral contract in suit was
valid when made.

The section of the statute above
quoted does not in terms condemn an oral




490

contract to pay a'commission for the sale
of real estate, but provides that “no action
shall be brought in any court in this State”
etc., “upon an oral contract to pay com-
mission for the sale of real estate”. The
section of the statute is in effect an addi-
tion to our Statute of Frauds, Article 3995.
The Statute of Frauds (including the sec-
tion in review) does not render void or ille-
gal a promise or contract within its terms.
20 Tex.Jur. p. 211, § 3; Robb v. San An-
tonio St. Ry. Co., 82 Tex. 392, 18 S.W. 707.
The statutes establish a rule of evidence.
Authorities, supra.

In the early case of Hodges v. Johnson
et al,, 15 Tex. 570, it was ruled that the
Statute of Frauds of 1840 had no applica-
tion to contracts made before its passage.

Retroactive statutes are generally
regarded with disfavor. This is particular-
ly true in this state because of Section 16
of Article 1 of the State Constitution, in
addition to appropriate provision of the
Federal Constitution (Art. 1, § 10). In
Chew Heong v. United States, 112 U.S. 536,
5 S.Ct. 255, 266, 28 L.Ed. 770, the Supreme
Court of the United States say: “Courts
uniformly refuse to give to statutes a retro-
spective operation, whereby rights previous-
ly wvested are injuriously affected, unless
compelled to do so by language so clear
and positive as to leave no room to doubt
that such was the intention of the legisla-
ture.”

It is true that the last sentence of

the above quoted section of the act provides
in effect that this section shall not apply to

“any action * * * pending in any court”

at the effective date of this act, but in our
opinion the entire act does not in clear
and positive language evidence an intention
that the act or any part of it should op-~
erate retrospectively. Popham v. Patter-
son, 121 Tex. 615, 51 S.W.2d 680.

;. At the time the oral contract was made
the same was valid and recovery could be
had thereon. Article 1, Section 16 of the
Constitution prohibits the passage of retro-
active laws or any laws impairing the ob-
ligation of contracts. In the case of Von
Hoffman v. City of Quincy, 4 Wall. 535,
552, 18 L.Ed. 403, the court say: “A stat-
ute of frauds embracing a pre-existing pa-
rol contract not before required to be in
writing would affect its validity.”

In the case of Langever v. Miller, 124
Tex. 80, 76 S.W.2d.1025, 1031, 96 AL.R.
836, this court, quoting from the Von Hoff-
‘man case, supra, said: “It is also the set-

tled doctrine of this court, that the laws
which subsist at the time and place of mak-
ing a contract enter into and form a part
of it, as if they were expressly referred to
or incorporated in its terms. This r»ule
embraces alike those which affect its valid-
ity, comstruction, discharge, and enforce-
ment.”

And in the same case, this court quoted
from the case of Walker v. Whitehead, 16
Wall. 314, 317, 83 U.S. 314, 317, 21 L.Ed.
357, as follows:

“Nothing is more material to the obliga-
tion of a contract than the means of its en-
forcement, The ideas of validity and rem-
edy are inseparable, and both are parts of
the obligation which is guaranteed by the
Constitution against impairment; the ob-
ligation of a contract ‘is the law which
binds the parties to perform their agree-
ment’ * ¥ Ok

“The States may change the remedy,
provided no substantial right secured by
the contract is tmpaired. Whenever such
a result is produced by the act in question,
to that extent it is void.” (Italics ours.)

Il What better way could the oral
contract be destroyed than by forbbidding
suits to be brought thereon? The section of
the statute, if construed like similar statutes,
which we must, provides a rule of evidence,
thus being remedial in nature; but to ap-
ply the statute retroactively and give it
‘effect with respect to the oral contract in
suit would, in our opinion, “affect its valid-
ity”. Quoting again from the Langever
case:

“The Legislature may change judicial
methods and remedies for the enforcement
of contracts. * * *

“We are of the opinion that, when a leg-
islative act pertaining to the judicial en-
forcement of contract rights reaches the
point where its effect is to impair the ob-
ligation of contracts, it is void.”

It requires no discussion to show that to
deny the broker the right to file suit and
to offer evidence of his valid parol con-
tract through remedial legislation is to
destroy the very contract which was valid
and binding at the time it was made. This,
in our opinion, is condemned by the Consti-
tution.

It follows from what we have said
that 1n our opinion the legislature did not
intend the act in question to eperate retro-
actively and that said act has no application
to the oral contract in suit. But; if such




a construction is required, the act in ques-
tion is void in so far as it operates upon
contracts made prior to the effective date of
the act because violative of Article 1, Sec-
tion 16 of the Constitution of Texas.

In deference to the well considered opin-
ion of the Honorable Court of Civil Ap-
peals holding to the contrary, we deem it
expedient to say that the court followed
persuasive authorities from other jurisdic-
tions. We have considered the authorities
cited by the Court of Civil Appeals in sup-
port of its opinion and conclude both upon
principle and authority that the rules an-
nounced herein are the better view.

Accordingly, the judgment of the Court
of Civil Appeals is reversed, the judgment
of the trial court is affirmed, with costs
of all courts adjudged against respondent.

Opinion adopted by the Supreme Court.

GAGE v. STATE.
No. 22571.

Court of Criminal Appeals of Texas.
June 23, 1943.

Rehearing Denied Oct. 20, 1943.

H. J. Bernard, of Houston, for appellant.

Spurgeon E. Bell, State’s Atty., of Aus-
tin, for the State.

KRUEGER, Judge.

The offense is murder. The punishment
assessed is confinement in the state peniten-
tiary for a term of seven years.

The only question presented for review
relates to the sufficiency of the evidence to
justify and sustain his conviction.

In order that this opinion may truly re-
flect the basis for our conclusion on the
subject under discussion, we deem it proper
to quote some of the pertinent testimony re-
lating to the question presented. The wit-
ness, Curtis Hubbard, testified: “I live in
Bastrop. * * * T knew Edgar Rosell
* & % Just before he died. Edgar Rosell
is dead. Artie killed him; he stabbed him
in the back with a Dallas Special—a knife
blade. * * * That happened at Rufus
Jackson’s cafe * * * in the town of
Bastrop. * * * It was in the daytime
when he killed him, * * * about the
middle of the day, * * * about the 16th
of May, 1942. * * * At the time he was
stabbed, he was trying to put a nickel in
the Victrola.”

E. D. Bays, a deputy sheriff, testified:
“T had occasion to go to Rufus Jackson’s
cafe on the 16th day of May, 1942, to inves-
tigate a killing, I found a man laying on
the ground at the back of Rufus’ place, cut
all to pieces and bleeding, * * * T
picked him up and carried him to the hos-
pital. * * * T Jooked in his pocket-book
for papers to find out who he was. * *
The man that was cut was named Edgar
Rozell. * * * T then went back down
there and inquired who did the cutting;
they told me. I arrested Artie Gage. I
brought him on up to the court house and
locked him up and held him, because I was
afraid that man was going to die. I didn’t
want to file a charge on him until I did
know what was going to take place. The
man died about three o’clock that after-






