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ofby opinionshown the of the Court Civilmadejuror havecouldable that the other
beAppeals, purpose wouldgoodand nothatis trueItsupporting statement.the

by further discussion here.servednot eitherhe wouldjuror testified thatthis
weredeny statementsaffirm that suchor rehearing contends thatThe motion for

testifiedmade, opinion when hein ourbut rulingsthe containedwe erred several ofin
such statementsthat did rememberhe not original opinion. have read andin our We

concludingjustified inthe trial court was touchingcarefully considered such motion
re-would havetheythat if made he matters,were viewsthese and still adhere to the

membered them. opinion.expressed originalin our
Petitioner contends the Court of bythat rehearing hereinThe motion filedfor

Appeals holdingCivil in that the trialerred thingsBlaugrund is all overruled.A. inJ.
grantrefusingcourt did not err in to him

a newlynew trial on account of discovered
Appealsevidence. The of CivilCourt

properly disposed issue.of.this
judgmentThe Ap-of the Court of Civil

peals and district court are both affirmed.
Rehearing.On Motion for

This case is now before us motion foron
DENDY v. WILSONet al. et al.rehearing, by petitioner Blaugrund.filed

No. 8205.In his motion for rehearing Blaugrund
complains of the fact that in originalour

Supreme ofCourt Texas.opinion, 23, 1944,Februarydelivered on we
29,March 1944.expressly passdid pointsnot on certain of

applicationerror incontained his for writ AprilRehearing 26,Denied 1944.
original opinionof error. In our we did

points.not discuss these two thusWe over-
byruled them inference.

By proper point applicationin his
writ, Blaugrundfor that thethe contends

trial submittingcourt in not toerred the
requestedjury Gish,issues as whetherto
just prior collision,at or to the had his au­

control;propertomobile under whether
negligence;such failure was and wheth­

proximateer such negligence was a cause
agreeof this collision. We with the hold­

ing Appealsof regardthe Court of Civil in
properto this Ifmatter. the issue of con­

part case,trol the inon of Gish was this
improp­the constituent element thereof was

speed.er speedThe issue of was submitted
jury, against Blaugrund.to the and found

point isThis overruled.

By proper point ap­originalin his
plication Blaugrund contends that trialthe
court submitting juryerred in not to the
requested oper­issues as to whether Gish

uponated his automobile the left-hand side
public highwayof the at a time when that

side not clearwas or unobstructed for a
yardsdistance of 50 ahead of him. We as­
requestedsume that this issue had reference

(A)to ofSubdivision Article 801 of our
Penal Code. There is no evidence in this

showing tendingrecord or to show Gishthat
penalviolated the above isstatute. This
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Cade-,,Charles C. Crenshaw and O.James
Lubbock,both of plaintiffsfor in error.

Syrian Marbut, Atty., Lubbock,,E. ofCo.
for W. Wilson.John

Mann, Gen.,Atty.Gerald C. offormer
Dallas, Atty.Sellers, Gen., andGrover

Speer, Gen.,Atty.Ocie forAsst. the State.

SHARP, Justice.
againstproceedingThis is a- Den-Billy

dy King, Jr., by peti-and L. W. instituted
Wilson, probationoftion W. officerJohn

County, provisionsLubbock under theof of
1,Article Annotated Civil.Vernon’s2338—

Statutes, 1943, 313,p.Leg.,48th ch.Acts
204, Delinquencyknown theas Juvenile

Upon hearinga in CourtAct. the Juvenile
County, judgmentLubbock was render-of
Billy, Dendy King,and L.declaringed W.

delinquentJr., to be children and commit-
Boysthem to the Schoolting State for at

Gatesville, Coryell County, Texas, anfor
period, beyondnot to extendindeterminate

twenty-first birthday. Uponchild’seach
Appealsto Court of Civilappeal the at

Amarillo, judgmentthe was reversed and
175cause remanded. S.W.2d 297.the

filed,petitions were inas-Separate but
allegedas the act to constitute de-much
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same, ju- thoughtlinquency appeared to be the veniles. The underlyingthe in our
cases, over early of­punishvenile consolidated the criminal laws thecourt was to

children, fender,objection appliedthethe counsel for and this rule childrenof to
al-petitionstogether. The andand heard them adults alike. enactmentPrior to the

King, Jr.,leged Dendy consideration,Billy and L. W. of thethat the law now under
theirby Legislaturedelinquent reason of of lawswere children this State had enacted

applicableB.belonging to C. juveniles.the trial Seetaking an automobile to of
alleged 1093,toConditt, inclusive,were Articles 1083 to ofand both children Code

Procedure,under theage yearsten and Criminal 2329 tobe over the of and Articles
2338,wereyears. inclusive,Notices Civilage of seventeen Vernon’s Annotated

children, and 1093,theparentsthe of Statutes. In Article of Crim­served on Code
which as-petitions, Procedure, providedinal theto dismiss the it was thatmotions

proceed-authorizing juvenileprosecutionAct theserted the and conviction of athat
unconstitutional, case,were overruleding regardedshall andwas be a criminalas

beby appealchildren asked tocourt. Said an be tothe of such case had to taken
thattrial court heldby jury, Appeals.a Courttried but the the Court of Criminal The

in the man-jury demandedsince a was not of AppealsCriminal had occasion to con­
cases, therequired seq.,in other civilner and as strue Article 1083 Criminalet ofCode

waived.jury Procedure,had beenright trial de­theyto a held that wereand
proceeded beforehearingThereupon signed protectionthe for and reformationthe

excluded,publicgeneralwith juvenilethe court the of It held thatoffenders. also
chil-counsel for theobjection corrective,of punitive.over the law was not Inthe

State,Phillips Tex.Cr.App.,dren. the case of v.
790, 791,20 or­S.W.2d it was'said: “Inby between counselstipulated andIt was purposeder that the beneficent of actthepe-thecounsel forchildren andthefor may effectuated,be be construedshoulditin-juveniles“the were takenthattitioner liberally, except purportsin so far it toasCoun-Dawsoncustody by the Sheriff ofto

child,liberty whichrestrain the of intheques-Texas, carty, possession of the inin
strictlyit shouldcase be construed.” SeeCounty.” childrenBothtion in Dawson 429,State,also Davis v. 113 Tex.Cr.R. 21objectiontestify, over therequired towere 1068; Morgan State,S.W.2d 114 Tex.­v.they tookcounsel, thateffecttheir to theof 434,Cr.R. 25 S.W.2d 842.belong-question a car lotin fromthe car

Reynolds,and C.C. B. Conditting to LegislatureIn 1943 the enacted ActJ. the
custody posses-intaken intotheyand were quite long,under It andconsideration. is

Lamesa, in Dawsoncar nearsion of the partsonlywe shall refer to thereof es-the
court,by theCounty. examinationOn opinion.sential thisto

ahaving servedDendy testified toBilly
Section 1 of 2338—1 theArticle statesReformatory Gates-Boys atterm in the underlying purpose of this Act as follows:thatof the car testifiedownersville. The

themboys, purposethat one of The of isthey the “Section 1. this Actknew
them, jurisdic-nottheythat had underand to secure for each child itsforworked

care, control, pref-take the car. andpermission guidanceto tion suchgiven them
erably home,in his own as serve thewillde-tothe children becourt foundThe welfare and bestchild’s the of theinterestmeaning ofwithinlinquent children the state; whenand such removedchild istothem committedAct, orderedandthe family, himfrom his own to secure forBoys forat GatesvilleSchool forStatethe custody, discipline nearlycare and as assubject modifi-period, toan indeterminate possible equivalent to that which shouldInfrom time.revocation time tocation or parents.byhimgivenbeenhave hisAppealsCourt of Civilappeal thetheir to »** He

constitutionalitythe ofboys attackedthe
respects. 3The court reads as follows:numerous SectionAct inthe

validity generally,Actof thethesustained 3. word ‘court’“Sec. The themeans
juvenile court erred intheheld thatbut The ‘Judge’Court.’ word means‘Juvenileboys jurythe a trial andallowfailing to Judgethe of the Court. The termJuveniletestify against them-them tocompellingin ‘delinquent any personchild’ means female

selves. yearsage (10)of ten and underover the
yearstendency eighteen (18) anythat thequite ageof the maleIt is obvious of and

radically change age yearsthe oflegislation person (10)is to over ten andmodern
procedure age years:ju­ (17)in theof trial of under the of seventeenthe method
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this adjournpenal ofany hearinglaw the from time time.to“(a) violateswho
Infelony; hearing generalthe anyofof case thegradethestate of
public may be excluded. All cases involv-ofany penal lawviolates“(b) or who
ing separatelychildren shall be heard andmisdemeanorgrade ofof thethis state
apart from againstthe casestrial of adults.suchforprescribedpunishmentthewhere

jury demanded,in “If nojail; Judgeis shalltheby confinementmay beoffense
proceed pro-hearing.with the When thepe-anyhabitually violates“(c) whoor
ceeding is with jury,a shallthe verdictmisde-ofgradetheofstatenal law of this

juvenile ‘delinquentstate whether the aisprescribedpunishmentthewheremeanor
child’ within Act, andmeaningthe thisofonly;fineby pecuniaryoffense isfor such
if the Judge juryor finds childthat thepe-anyhabitually violates“(d) or who delinquent,is pro-or otherwise within theofpolitical subdivisionanal ordinance of Act,visions of may bythis the court orderstate;this duly proceedentered as follows:com-habitually violates a“(e) or who place“(1) probationthe child un-on orstate;thislaw ofpulsory attendanceschool supervisionder in his theown home inordeports him-habitually sowho“(f) or custody of person,a relative fitor other

orendanger moralstheinjure orself as to upon such asterms the shall deter-courtothers;orof himselfhealth ;mine
withhabitually associateswho“(g) or “(2) pub-commit the child to suitablea

persons.”immoralandvicious lic agency,institution or or a suitableto
courtsjuvenile4 howdefinesSection private agencyorinstitution toauthorized

may be established. children; placecare for or into them sui-
family parentaltableas follows: homes orS reads homes forSection

an period time,indeterminate of ex-nothaveshallCourt5. The“Sec. Juvenile
tending beyond the time the child shallproceed-jurisdiction inoriginalexclusive

age twenty-one (21) years;reach the ofchild, andany delinquentgoverningings
session at “(3)in dispositionshall be deemed make suchsuch court further as

maythe court deemall to be the best in-times. for
child,terest of the except as herein other-depriveshallherein“Nothing contained

provided.wisetheright determineof the toother courts
adjudication upon any“No the status ofhabeasupon writs ofcustody childrenof

jurisdictionchild in the of court shallthecustody incidentalissuchwhencorpus, or
th,eoperate impose anyto of civil disabili-inpendingof causesto determinationthe

ordinarily imposed by conviction,ties norsuch courts.
anyshall bychild be deemed a criminalob-have beenshalljurisdiction“When adjudication,reason of such nor shall suchchild,anycase ofby in thethe courttained adjudication conviction,be deemed a norjuris-under theshall continuechildsuch any chargedshall child be with or convict-twen-becomesuntil hethe courtdiction of any disposi-ed of a crime in court. Thedischargedage, unless(21) years ofty-one tion anyof a child or givenevidence injurisdictionthereto; continuedprior such the court shall not be admissible evi-ashowever, prejudicemanner orshall, in no against pro-dence the child in any case orsubsequent additionalorbar toconstitute a ceeding anyin other court than an-othertheagainst undersuch childproceedings Court, dispo-other nor suchshallJuvenileAct.”provisions of this operatesition or disqualifyevidence to a

transferhow a of6 describesSection anyinchild future civil service examina-
may be made.cases tion, appointment, application.or

8, 9,7, 7-A, 10 describeandSections "Whenever the court shall commit a
filed,may wherebehow an information any agency,child to institution or it shallis, andthe methodthe caseofvenuethe commitment,transmit with order ofthe asummons, punishment fortheservice of summary concerningof its information

obey summons, is-such and thefailure to givesuch child and in the order com-of
warrant.of asuance mitment birththe ofdate the child or at-
provides a child taken in-11 howSection tach a copythereto certified of birththe

may be released.custodyto certificate.”
13 reads as follows:Section provides14Section for the modification

may theJudge judgmentconduct of a and“Sec. 13. The the return of childthe
may parents.hearing anin informal manner and to its
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conviction,ordinarily imposed bybilitiesas follows:17 readsSection
bynor anyshall child a criminaldeemedbetheperson overfemale17. No“Sec.

adjudication,reason of nor .shall suchsuchagethe ofyears and underage (10)tenof
adjudication conviction,abe deemed norpersonmaleyears, anyoreighteen (18)

any chargedshall child be with or convictedunderyears and(10)age of tenover the
any pro-of a crime furtherin court.” Itbeyears, shall(17)age of seventeenthe

adispositionvides that “The of child orcompartmentanytoplaced or committed
any notgiven in the court shall beevidencepersonslock-up whichinany jail orof

against the childadmissible as inevidencede-age incarcerated orarejuvenileover
any anycase courtproceedingor in otherorplaced roomtained; in abebut shall

Court, shallthan another norotheroccupiedapart thatseparate and fromward Juvenile
disposition operate dis-such or evidence toallofby properThe authoritiesadults.

qualify anya in future civil servicede- childplaceprovide ofsuitablecounties shall
examination, application.”appointment, orseparate andjuvenilesfor suchtention

lock-up whichinapart any jail orfrom toAct undertakedoes notThis
placedetentionare Saidadults confined. commis­punishconvict and for thea child

adults,building housinginmay be the same “delinquentsion aof crime. It adefines
apart frombuilding separate andaor in child,” theand this definition furnishes

confined.”where adults arethat proceedings againstfor such childbasis a
mayappealprovides an21 thatSection onlyunder Act. The issue to be deter­the

any party theby aggrieved totakenbe juvenileat trialmined is whether thethe
maytheAppeals, andof Civil caseCourt meaninga “delinquentis child” within the

Supreme Court.thebe tocarried of Act.the
andrepealed 232924 ArticlesSection juvenileThe Act courtscreatedStatutes, Ar-and2338 Civilof the Revised delinquentspecial jurisdictionwith overCriminal1083 1093 ofticles to of the Code juvenile crim­A court is notchildren. apartsProcedure, conflictingall laws orand byspecialinal court. is a createdIt courtof laws. statute, specifically providesand the statute
un-law iscontend that thisPetitioners may “delin­disposition bewhat made of a

constitutional, erredtrial courtand that the quent thechild” until he or she reaches
the(1)followingin matters: Thatthe years.age purpose21 The of stat­of the
twoconsolidatingtrial court in theerred get awayute is to from oldthe method of

trial, incases for when factcases as civil offenses,chargedhandling minors with
cases; (2)they were criminal that the trial per­placeand such minors withto suitable

chil-refusingin allowto saidcourt erred agenciesin orsons or suitable institutions
public trial; (3) courtdren a that trialthe minors,takeauthorized to care of for a

refusing trialerred in the minor children a period of time.certain
by jury; (4) that trial court erred'and the

powerThe is vest­to make lawstestify,in the overcompelling children to
Legisla­throughed Constitution in thetheobjections, themselves,against in vio-their

Legislaturepower givesture. theThisof the Fifth tolation Amendment the Unit-
punish­the define crimes andright to theed Constitution 10 ofStates and Section

bytherefor, and this done statute.ment isConstitution,I the Texas Ver-Article of
213, 7; p. 223,p.12 14. How­§ §non’s Ann. St. Tex.Jur.

theever, haveLegislaturethe does notcomplains holdingof the ofThe State
any contrarylaw thepower to enact toAppealsthe of Civil trialCourt that the

law,provisions anyConstitution. Ifof thejuryiricourt erred not a trial.permitting
thereof, nullify thepart undertakes toorappliedThe ruleharsh was chil-that to Constitution,byprotection furnished thedren in former laws has been abolished in thereof,law, conflictspart thatsuch orstated,Act. inthis As Section 1 of Ar- Constitution is void.with the1, purposeticle dominantthe theof2338—

Act is to throw Legisla­around child the care quitethe theIt clearis that
guidance life,good radicallyand of a home byif such this Act tointendedture

available,is if placenot spe­and to relatingavailable to minors.change the law It
such in such surroundingschild as would Act liberal­cifically states that the shall be

nearly possible equivalent accomplish purposesas as be thereto. ly to theconstrued
that,part provides adju-13 inSection “No We think from lan­therein. thesought

* * *upondication any Legislaturethe status itof child used that madeguage the
operate imposeto any'shall investedplain juvenileof the civil disa- courts arethat the
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with posesoveroriginal jurisdictionexclusive of the tolaw see no sound reasonwe
age prescribedchildren within holdthe limits that in the dis-itsexercise of sound

by the law. 5 find lan­In Section this cretionwe the trial court erred in consolidat-
ex­guage : ingJuvenile Court shall have“The the two cases. The law also authorizes

jurisdictionclusive original proceedingsin the pub-trial generalcourt to exclude the
child,delinquent and suchgoverning any any case,lic from a thinkshearing of if it

court propershall be deemed in session at all to do so. saves minorThis the
(Italics ours.)times.” 12 is permitsIn Section from embarrassment, and also the

pen-­following:found duringthe “If the court publicityto avoid the that often sur-
dency chargeof a criminal indictmentor rounds pro-the trial of a case. Since the
against personany any ceedingsin court thanother under governedthis Act must be

Court,a largely byit ascertainedshall be governing actions,rules civil theJuvenile
person-that said is a female ofageover trialthe court did excludingnot err in the
years(10) eigh­age generalten and under publicthe of from the trial.

(18) years, personteen is overor a male It repeatedlyhas been byheld other
age yearsthe (10) theof ten and under courts, in construing acts similar theto

age years(17)of seventeen at the time of consideration,one under that stat-such
offense,trial allegedthe the it shall befor utes nature,are not criminal in and where

dutythe of transfer such casesuch court to purposetheir is for the education and ref-
immediately papers,withtogether all doc­ ormation minor,of the and the institution

testimonyuments and connected therewith to which he or she is committed pe-is not
county.”to the Court saidof nature,Juvenile nal in denialthe of the aright of

(Italics ours.) sectionThis of Actthe jury trial is not a violation of the Consti-
duty anymakes it the of other court to tution. Some of leadingthe cases asare

juveniletransfer such a case theto court follows: Wissenberg Bradley,v. 209 Iowa
upon ascertaining that accused with­the is 813, 229 205, 1075,67N.W. A.L.R. and an-

statutoryin agethe limits. No discretion notations; Bryant Brown, 398,v. 151Miss.
court,in otheris vested thethe as was 184,118 1325,So. 60 A.L.R. and annota-

early partecase under an statute. Ex tions; Lindsay Lindsay, 328,v. 257 Ill. 100
1053;66,Thomas, 56 Tex.Cr.R. 118 S.W. 892,N.E. 45 908,L.R.A.,N.S., Ann.Cas.

145,Ragsdale State, 61v. Tex.Cr.R. 134 S.­ 1914A, ;1222 31 p. 804, 100;§Amer.Jur.
Furthermore, repeals byW. 234. Actthe p. 195,35 100.§C.J.

specific mention certain articles of both
■This provides bylaw for a trialcivil andthe statutes the ofCode Criminal jury, personand a tried thereunder en­isProcedure, partsand laws orall of inlaws titled to a jury if properly Nodemanded.providesconflict The Act fortherewith. jury was properly in­demanded in thisjuryjury demanded,a when atrial is and stance, and under factsthe trial courtthejuryauthorizes trial court orderthe to a did not err in proceeding with trialthe•on Nothingits own motion. is said about jury.without a Nor did the courttrialpayment jurythe of a fee. The Act does abuse its discretion in consolidating therequire againsta minor to testifynot him­ two cases. AppealsThe Court of Civilsame,in a proceedingself under and it erred in holding that casethe should haverequiredoes not the trial court to follow been tried jury.the aidwith of aprocedurethe rules of civil in testi­taking

The State also contends that the Courtmony think,in the suchtrial of cases. We
Appealsof Civil erred in reversing thehowever, that the whole Act discloses that

trial court for compelling the tominorsLegislaturethe intended proceedingsthat
testify against themselves.thereunder governed,instituted should be

provisionsCertain in bothpracticable, by the Federalas far as the rules relating
and the uponState Constitutions bear thisprocedure.to civil The trial court con­
contention. In the Fifth Amendment topowergivingstrued the Act as it com­to
the Federal Constitution we find nothattestifypel againstthe minors to them­
person compelled“shall be in criminal[a]selves.

tocase be a againstwitness himself”. In
gives powersActThis broad to Section 10 of I theArticle of Constitution
handlingin thetrial court ofthe cases of the State of provided:aris­ Texas it is “In all

* * *specifi­The lawing thereunder. prosecutionsdoes not criminal the accused
cally theauthorize trial court compelledto giveconsoli­ shall not be to evidence

* *cases, but pur-date two in againstview of the himself
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V. State, 368,question 144 S.W.2d140 Tex.Cr.R.upon thepassingIn
571. illustratedle­ The reason for the rule isbeenhavecouldthese minorswhether

State,by languagetrans­ this from McLarentestify v.thecompelled as togally to
supra:inquire wheth­necessarilyaction, we must

immunitycompletegrantedtheyer were seriouslyhardly“It could contendedbe
crim­from, generaltheprosecution under that who had a heinousone committed
theywhichconcerningthelaw actinal for crime, as, murder,instance, while 15for

notedoutset, is to beAt ittestified. the ap-yearsor age,16 of and who was not
purport re­.todoes notitselfthe Act would,that prehended 21,pastor indicted until

withPenal Codeprovisions thepeal ofthe by lapse, go absolutelyreason of such un-
minorbycommittedrespect to offenses whipped of justice, languageunless ofthe

implicationbyRepeal lawsofchildren. the law were such as that was reason-it
McDonald,v.Wintermannis not favored. ably susceptible of no constructionother

167,275, 104 S.W.2d102 S.W.2d129 Tex. producedthan one which such Andresult.
208,4; State, 114 S.­Tex.Cr.R.Ash v. 134 lapsethat is true whether such resulted

Terrell,889; 118 Tex.v.TownsendW.2d another,anfrom act of the' accused or of
v.Wintermann463, 1063. In16 S.W.2d for neither his resistance avoidanceto or

275, 1-02S.W.McDonald, supra Tex.[129 prosecution,of nor the state’s failure or
an“In absence of171],2d it was said: the prosecute,refusal to could add to takeor

statute, isby where thereexpress repeal from the force of the law as written.”
provi­repugnance between thepositiveno

The argument is made on behalfstatutes, oldnew theof the old andsions provides expressof State that the Acttheconstruednew will each beand statutes immunity testify.to those who findWebotheffect, possible,if togiveso toas immunity merelyno such in the ItAct.Appealsof CriminalThe Courtstatutes.”
provides given juve­evidence inthat the5143a, Ver­1,SectionArticlethatheld nile shall becourt inadmissible in anotherStatutes, de­whichCivilnon’s Annotated law,proceeding. Under the settled thatdelinquent samea child theagethe offined Hitchcock,is not sufficient. Counselman v.repeal Ar­Act, expresslydid notas in this 1110;195,547,142 12U.S. S.Ct. 35 L.Ed.Flannery v.30 of the Penal Code.ticle 541,parte Muncy,Ex 16372 Tex.Cr.R.235, 1111.State, 117 S.W.2d135 Tex.Cr.R. 29; parte Copeland,ExS.W. 91 Tex.Cr.­

gives theConstitution of TexasThe 549,R. 240 S.W. 314.
appellate juris-Appealsof CriminalCourt

keepingIn with generalthe ruleSection 5 ofof criminal cases.alldiction
compelledthat a' witness be givecannot tocourtThatthe Constitution.Article V of

testimony against himself a' criminalinAct, and this courtthisnot construedhas case, it has been thatheld witness can­alightincompelled to construe same theis compelled to givenot be willevidence thatof Criminalthe Courtopinions ofof the directly indirectly in­tend either toorAppeals. himself,criminate in a civileither case'Act, Stateaprovides that12 of the cppiinal-caafl.Section Fleishman vor in a
shall be transferredpending criminal case 493;al., Tex.Civ.App.,et 91 S.W.2d

appears thatjuvenile court whento itthe Camp, Bailey,Sovereign W.,O. v.W.
statutory ageis within thethe defendant 412, refused;Tex.Civ.App., 234 errorS.W.

trial; implyingtime thus 964,atlimits the Tex.Jur., p.44 21.§of
statutoryis above thedefendantthat if the goodA illustration of thatthe result

trial, thoughthe time of evenage limit at accomplishedbe thewould under construc-
prosecution -isupon which theactthe by bytion contended for the State is made
thewhile defendantwas committedbased State, supra.the Thatof McLaren v.case

limits, the courts canagethewas within case holds when athat case is reversed
interpretationThis oftry him crime.for appealon and remanded for a new trial

byAct thethe is fortifiedlanguage ofthe at, a when thetime defendant is above the
AppealsofCourt Criminal limit,the upperfact that age trial forthe must be as

agethe timealways held that at the crime, thoughhas theeven crime com-was
controlling. Conleyis v.of -the trial a time wilen themitted at defendant would

806;370, proceededright againstS.W.State, 55 116 have had the to beTex.Cr.R.
31, relating juvenile'State, the statutes to de-85 209 underTex.Cr.R.v.McLaren

linquents. complete669; State, theory119 But if oftheTex.Cr.R.Walker v.S.W.
prosecutioncriminal987; State, immunity from wereStallings330, 45 S.W.2d v.

adopted, person255; whose was identical300, a case87 S.W.2d Hardie129 Tex.Cr.R.
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p. 55,1004,on the with the McLaren case wouldfacts inand cases cited foot-§Jur.
notes,escape any consequences 272,of See p.his act. and 12 Tex 44. Fur-§Jur.
thermore,State, supra.of Hardiethe recent case v. Section I the10 of Article of

providesthe personThis would follow because Constitutionresult that “no shall
juvenile only offense,bejurisdictionhas over heldcourt to answer for a criminal

children,delinquent de- unlessand that term is on an grand jury,indictment of a
exceptfined in Section 3 the Act so as to in punishmentof cases the is[where]
byyears ageexclude males over seventeen of fine or imprisonment, otherwise than in

* *eighteen years. the penitentiary,and females over In our personIf a
judgment reading prosecuteda of the Act will not can be felonyfor a heafter
justify getsholding Legislature beyondthe that age prescribedthe the limit in

any Act,intended Act this prosecutionsuch result. Unless this then such bemust
immunityextends absolute thoseto who under an grandindictment jury.of a

testimonyare forced giveto thereunder If saythis court were to trialthat theany court,juvenilein court other than a rightcourt had the compelto these chil-protectsthe Constitution the minors from testify,dren to then it would have to holdbeing compelled testify againstto them- thethat Act extends immunityitself fromselves. prosecution effect,future to Inthem. that
provisionIt is contended the ofthat decision would be a holding that en-the

13Section which states that child shall repealedno tire Penal byCode has been im-
charged plication,with or convicted of crime“be a in so far as it deals with acts

any repealsin by personscourt” the articles of the statutorycommitted within the
relatingPenal ageCode to offenses committed limits. In the of aabsence clear man-

by presents veryminors. This a serious legislativeifestation of the intent to reach
question. If a this result,minor under Act can- that expressedand in the face of

any crime,not be convicted of then is it 12,intent contraryto the in Section this
possible testifyhim anyfor to in case in hold,will regardlesscourt not so of the

provisionsthe face theof of Section 5 of desirabilitysocial obtaining testimonyof
Constitution, pro-Article I of whichthe delinquentfrom children themselves.

* * *vides that “all oaths shall be It will here noted that Section 5 ofbepainssubject penaltiestaken theto and of provides:this Act “The CourtJuvenileperjury”? 30 of the Penal CodeArticle shall originalhave jurisdictionexclusivereads: anyin proceedings governing delinquent
* *person any“No shall be convicted of of- child, *,” that, juris-and “When

yearsfense committed before he was nine diction shall have been byobtained the
exceptold perjury, onlyand thatfor child,anycourt in case suchthe of child

appear by proofwhen it shall that he shall jurisdictioncontinue under the of
had sufficient discretion to understand the the he twenty-one (21)court until becomes

oath;obligationnature and of an nor of years age, priorof dischargedunless
■ * *any other offense committed between the thereto; already pointed*.” As

thirteen,age of nine and unless it shall us,byout under the decisions of the
appear by proof hethat had discretion suf- AppealsCourt of Criminal one who com-
ficient to understand nature and il-the mits a criminal juvenileoffense while a
legality the act constitutingof the offense.” punishedcan be tried and pro-therefor

vided placethe trial takes after juve-Former Article 34 of Penalthe of theCode
nile age yearshas reached the ofprovided person 18 if1895 that no acould be con-
female, yearsand 17 if a Whethervicted of an offense male.committed hebefore

preventsthis law the criminalage years,of the of trialwas nine and fromit was
being juvenilehad until the hasheld that children reachedageunder that were not

yearsage 21competent witnesses, the of is ain view matter leave toof weSection.
Constitution,5 I the decision of therequir- Ap-of Article of the Court of Criminal

ing subject pains peals,oaths to be taken to the the court of last resort criminalin
penalties perjury.and of Freasier cases in thisv. State. contentWe ourselves

State, Tex.Cr.App., 84 sayingS.W. As360. a with that when criminal trialthe
that decision mayof the statute placeresult was take makes no difference as re-

except perjuryamended so as to gards principlesfrom its the of law we have an-
operation 1925,(see Penal Code Article nounced with to rightreference the to
30), thereby authorizing children compelunder juvenile testifythe the againstto him-

yearsage of nine testify.to See 44 Tex. self.
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possibly a of crimehimeffec- save from careerexpressed theas toopinion isNo
citi-worthyimmunity by and him become athe enable toofa tenderofItiveness

rightssafeguarding theapproval of zen. And whiletheattorney withprosecuting
minor, trying toLegislaturebe- wasnot the thequestion is ofcourt, thatsincethe

976, protectpp. public as well.Tex.Jur.,44 -thecourt. Seefore this
cited.977, authorities anyand provides: “IfSection 23 of the Act

section, Actclause of thispassed similar sub-division orhaveMany Statesother
in-shall be unconstitutional orThere held to bedealing minors.withlegislation

valid, theshall not affectthe courts such decisionopinion amonga ofis division
portionsvalidity remainingwe cite of theof theandconstruing legislation,in such

con, as fol­pro and Act.”opinions,thesome of
Mei, 125,N.J.Eq. 192parte 122Exlows: pro­noWe find constitutionalannotations;1080, and80, 110 A.L.R.A. prohibited Legislaturevision which theYork v.NewPeople the State ofof Act, pro­passingfrom somethis and unless353,171, 86 A.­Lewis, 260 183 N.E.N.Y. pointedof outvision the isConstitutionannotations; Common­1001, andL.R. clearly Act, dutyiscondemning the it the48, 198, 5Fisher, 213 62 A.Pa.wealth v. 251,p.of 39courts to sustain ft. Tex.Jur.70,92; Boyd,Cinque 99 Conn.Ann.­ v.Cas. 133, p. 475,9 It isand 58.§ §Tex.Jur.678; Elbert, 115 Conn.v.121 StateA. departuretrue that this is a radicallaw244769; Fitzgerald,589, PeopleA. v.162 from the existinglaws heretofore whichState,584;N.Y. 307, Hampton155 v.N.E. it repeal,seeks to and we are not unmind­659; parteEx73, 52 So.167Ala. Janus­ presentedobjectionsful of the seriousC.C., 123; Lindsay v. Lind­zewski, 196 F. against validitythe That theof this law.L.R.A.,N.­892,328, 45say, 100Ill. N.E.257 by marginslaw is valid the ofnarrowestAnn.Cas.1914A, 1222; parteS., 908, Ex justifywill not to it down.courts strike467; Mar­Daedler, 320, 228194 P.Cal. Many uphold thecases could be cited which106, 133Commonwealth, Ky.142lowe v. constitutionality by aof laws narrow120,1137; 96Sharp, 15 IdahoReS.W. margin. repeatedlyhas de­This courtBrown,886;L.R.A.N.,S.,563, Mill v.18P. a willlegislativeclared that enactmentAm.St.Rep.473, 609,31 Utah 88 P. 120 be it isnot held unconstitutional unless935; 398,Brown, 118Bryant 151 Miss.v. absolutely necessary hold,so in theto and1325;184, Wissenberg v.60So. A.L.R. 535,Patterson,case of Smith v. 111 Tex.205,813, 229 67Bradley, 209 N.W.Iowa 749, quoted242 S.W. this with750 court1075; 786, and cases31A.L.R. Amer.Jur. approval byrule laid downthe Mr. Jus­Wharton, Crim.Law,cited; Ed.,11th1 § State,Ramseytice in v. 54 Tex.Cr.­Solon370, note 2. 261,R. 114 S.W. as “Thefollows:349provisions ofTo thiscome under the is universal the notrule that courts will

Act, charge mustand definitea reasonable Legislaturedeclare an act of the unconsti­
minor isagainstbe the minor. Thefiled tutional, infirmity viceunless such and

rights fullyto have his safe-entitled clearly appears. nec­Indeed this rule is
processguarded, adequatetoand have respectfulessary, re­and evidences that

objects of thewitnesses. If thefor his gard judicialin holdwhich the should
proceed-accomplished, theAct are to be departmentlegislative our govern­ofthe

necessarily be civilings thereunder must Schneider,Koyment.” See also v. 110
nature, respectswhilein and in some the 880;369, 479,218 221Tex. S.W. S.W.

mayjudgment of courtor the theorders Const.Lim., Ed., 371,Cooley pp.on 8th
injudgmenthave the characteristics aof 372.

case, customarya the of evi-criminal rules
thatWe hold the Act undercases, developed throughin civildence

valid;is and the ofconsideration Courtlong experience arrivingas essential in at
Appeals holding,inwas correct soCivilcertainty,the reasonable musttruth with

holding it errorin that theand was forbe The Act confers on the trialfollowe'd.
compelto the minors totrial court testi­powers carry intocourt certain to effect

fy against themselves..too,This,judgment. absolutelyis es-its
judgment Ap-of the Court ofaccomplish The Civilif tosential the law is the

peals, reversing judgment ofthe the trialpurposes Byitfor which was enacted. the
affirmed,court, andis this cause is re-Legislatureof this law the wasenactment

pro-trial court for furtherpass law toendeavoring to a which manded theearnestly
opinion.ceedings with thisminor, consistentofbe for the benefit the andwould




