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ZUCARRO v. STATE. (No. 4344.)

(Court of Criminal Appeals of Texas. I'eb. 28,
1917, Tlehearing Denied April 18, 1917.
Dissenting Opinion Oct. 22, 1917:)

1. SraruTes @&=194—CONSTRUCTION—“SUCH
OTIIER AMUSEMENTS.”

General words in a statute, such as “such
other amusements,” will not be rejected as too
general, nor interpreted to include all kinds of
amusements, but refers to amusements of the
same nature as those named.

[Bd. Note.~T'or other definitions, see Words
and Phrases, First and Second Series, Such;
Other.]

2. SunpAY &=»6(l)—MoviNe PICTURE SHOWS
—STATUTES.

That moving picture shows were invented
subsequent to Pen. Code 1911, art. 8302, prohib-
iting certain amusements on Sunday, would not
preclude the statute prohibiting it if it came
within the classification defined therein.

3. SUNDAY E&=6(1)—“DrAMA’—“THEATRICAL
PErroRMANCE’—“CIrcus’’—“Variery THE-
ATER’’—MoTION PICTURES.

A drama is a story put in action, and a
theatrical performance is a dramatic perform-
ance, and the essential elements of a circus and
variety theater are the performances or acts of
those taking part, and the motion picture pro-
duces drama without the spoken word.

[Ed. Note.—For other definitions, see Words
and Phrases, Theatrical Performance; First
and Second Series, Drama; Circus.]

4. SUNDAY &=6(1)—“StrAaTUTES’—‘SUCH OTH~
ER AMUSEMENTS.”

The words “such other amusements,” in
Pen. Code 1911, art. 302, prohibiting certain
amusements, includes moving picture shows
where they reproduce dramatic or theatrical
performances or acrobatic or other displays,
such as pertain to the circus, or dancing, gym-
nastics, or amusements similar to those shown
in variety theaters.

5. SUNDAY &2—SHOWS—STATUTES.

Pen. Code 1911, art. 802, prohibiting cer-
tain amusements on Sunday, is not affected by
article 1480, making theaters public houses of
amusements, to be regulated by law and ordi-
nance.

6. MiUNICIPAL CORPORATIONS @&=5H92(4) — OR-
DINANCES—STATE L AWS—CONTLICT.

An ordinance allowing a moving picture
show to remain open on Sunday cannot sus-
pend Pen. Code 1911, art, 802, prohibiting them
to run on Sunday with certain films,

Davidson, P. J., dissenting.

Appeal from Tarrant County Court; Jesse
M. Brown, Judge.

A, Zucarro was convicted of crime, and he
appeals. Affirmed.

Baskin, Dodge, Baskin & Eastus, of I't.
Worth, and Chas. L. Black, of Austin, for
appellant. Marshall Spoonts, Co., Atty., Turn-
er, Cummings & Doyle, and D. W. Odell, all
of Ft. Worth, Thomas, Milam & Touchstone,
of Dallas, and K. B. Hendricks, Asst. Atty.
Gen., for the State.

MORROW, J. Appellant was prosecuted
by information and convicted of violating ar-
ticle 802 of the Penal Code, which is as fol-
lows:

“Any merchant, grocer, or dealer in wares or
merchandise, or trader in any business whatso-
ever, or the proprietor of any place of public
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amusement, or the agent’ or employé of any
such person, who shall sell, barter, or permit his
place of business or place of public amusement
to be open for the purpose of traflic or public
amusement on Sunday, shall be fined not less
than twenty nor more than fifty dollars. The
term, place of public amusement, shall be con-
strued to mean circuses, theaters, variety thea-
ters and such other amusements as are exhibited
and for which an admission fee is charged; and
shall also include dances at disorderly houses,
low dives and places of like character, with or
without fees for admission.”
The information contains the following:

“That A. Zucarro. * * % the proprietor
of what i commonly known as a picture show,
Bk ia *= * % qplawfully and will-
fully open and permit said place of public
amusement to be open for public amusement,
and did then and there on said Sunday permit
a_performance to be given and exhibited in said
place of public amusement, to wit, a display of
motion pictures, for public amusement, and for
admission to which a fee was then and there
charged.”

The case was tried before a jury, and the
proof shows that on Sunday, the 9th of July,
1916, the appellant was proprietor of the
Queen moving picture show in Ft, Worth,
Tarrant county; that the picture show was
open, and that he was giving an exhibition of
moving pictures, charging a fee therefor;
that the pictures were projected on a screen
by means of a moving picture machine and
electricity , throwing a magnifying light
through the film which reflects on the screen
something like a magic lantern—purely a me-
chanical device. There was no orchestra, no
stage, no curtain or scenery. It was purely a
first-class moving picture show. The ques-
tion is raised by exception to the information
and by motion for a new trial that the facts
charged and proved do not constitute an of-
fense under the article mentioned. Substan-
tially the same question was before this court
on an application for a writ of habeas corpus .
in the case of Ex parte Lingenfelter, 64 Tex,
Cr. R. 31, 142 8. W. 555, Ann, Cas. 1914C,
765.

The leading questions involved are: (1)
What is the legal effect and meaning of the
following words in the statute, viz.: “The
term, place of public amusement, shall be con-
strued to mean circuses, theaters, variety
theaters and such other amusements as are
exhibited and for which an admission fee is
charged ;” and (2) whether or not the mov-
ing picture shows, exhibited and for which
an admission fee is charged, are included in
the language quoted.

[1] That in the construction of statutes of
this kind, the general words, such as “such
other amusements,” will not be rejected as
to6 general, nor interpreted to include all
kinds of amusements, is well settled by au-
thority. From the thirty-sixth volume of
Cye. p. 1119, we quote the following:

“By the rule of construction known as ‘ejus-
dem generis’ where general words follow the
enumeration of particular classes of persons or
things, the general words will be construed as

&=»For other cases see same topic and KEY-NUMBER in all Key-Numbered Digests and Indexes
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applicable only to persons or things of the same
general nature or class as those enumerated.”
“The particular words are presumed to describe
certain species and the general words to be used
for the purpose of including other species of the
same genus.,” “The words ‘others’ or ‘any oth-
er’ following an enumeration of particular class-
es are therefore to be read as ‘other such like’
and to include only others of like kind or char-
acter.

Many decisions are cited under the text
supporting the rule. Cyc. vol. 36, p. 1120.
This rule appears to be accepted by all courts,
and has been specifically adhered to by this
court, notably in the case of Bx parte Muck-
enfuss, 52 Tex. Cr. R. 467, 107 8. W. 1131,
wherein Judge Ramsey, writing the opinion,
uses the following language:

“It is a familiar rule that, where general
words follow particular and specific words, the
former must be confined to things of the same
kind. It has been held also that this rule is es-
pecially applicable in the interpretation of stat-
utes defining crimes and regulating their pun-
ishment [citing cases]. The doctrine itself is
thus well expressed in Lewis’ Sutherland Stat-
utory Construction: * * .* It is a principle
of statutory construction everywhere recogniz-
ed and acted upon, not only with respect to pe-
nal statutes, but to those affecting only civil
rights and duties, that where words particularly
designating specific acts or things are followed
by and associated with words of general import,
comprehensively designating acts or things, the
latter ave generally to be regarded as compre-
hending only matters of the same kind or class
as those particularly stated. They are to be
deemed to have been used, not in the broad
sense which they might bear, if standing alone,
but as related to the words of more definite and
particular meaning with which they- are associ-
ated” The rule is supported by numerous
cases.”

These are cited in the opinion.

This court, in the case of Iix parte Roque-
more, 60 Tex. Cr. R. 282, 131 S. W. 1101, 32
L. R. A. (N. 8.) 1186, discussed the particular
statute which is involved in this prosecution,
and held that it did not make it unlawful for
the proprietor of a baseball park to permit a
game to be played therein on Sunday, or to
cause 2 game to be played on Sunday there-
in, and to charge an admission fee therefor;
the distinction made by the court in that case
being that baseball, an outdoor game, was
not like or similar to the amusements named
in the statute. The court said:

“What are we to understand by the general
term ‘and such other amusements as are ex-
hibited and for which an admission fee is
charged’? Clearly, we think amusements of a
like or similar character. This seems to have
Deen the congstruction given to a similar statute
by many courts.”

By this decision the terms, “such other’

amusements as are exhibited and for which
an admission fee is charged,” are interpreted
to mean such other public amusements of a
like or similar character, as circuses, thea-
ters, and variety theaters, as are exhibited
and for which an admission fee is charged;
and the majority opinion of this court in the
case of Bx parte Lingenfelter held that a
moving picture show might be of a like or
similar character of amusement, as a thea-

ZUCARRO v. STATE

983

ter, and that whether or not it was such
character of amusement depended upon the
facts of the particular case. Further illus-
trating the views of the courts of this state
with reference to the construction of general
words in a statute, we call attention to the
case of Thorapson v. State, 17 Tex. App. 253,
where a statute was upbeld which prohibited
the sale of the Illustrated Police Gazette and
other illustrated publications of like charac-
ter. In the case of Randolph v. State, 9
Tex. 521, the point is explained in the syl-
labus as follows:

“The rule which requires criminal statutes to
be construed strictly applies to those only of a
highly penal character: not to mere misde-
meanors, Statutes should not, in. any cases, be
so strictly construed as to defeat the obvious in-
tention of the Legislature. The words of the
statute against gaming, ‘or any other banking,
game,” etc., must have their intended effect;
and consequently an indictment will lie for bet-
ting at any banking game, naming it, although it
be not enumerated in the statute.”

Appellant insists that inasmuch as the act

was passed before moving pictures came into
vogue, they could not be held to have been
within the legislative intent. In a similar
question before this court in the case of
Christopher v. State, 41 Tex. Cr. R. 235, 53
S. 'W. 852, he was charged with “keeping and
exhibiting a bank or gaming device for the
purpose of gaming.” The statute under
which he was prosecuted (article 382 of the
Penal Code) enumerated a number of gaming
devices, but did not enumerate a ‘“slot ma-
chine,” and the proof showed that the device
he kept was a slot machine; one of the as-
signments being as follows:
. “The evidence fails to show that the ‘device’
in question was such as either expressly or by
implication is embraced within the inhibition of
the law. It was not capable of being either
‘kept,’ ‘dealt’ or ‘exhibited’ for the purpose of
gaming, being an automatic machine requiring
neither kecper, dealer nor exhibitor; [and] was
not in contemplation of the Legislature, because
it had not been invented or conceived when the
law was enacted.”

Article 383 at that time contained a pro-

vision as follows:
. “It being intended by the foregoing article to
include every species of gaming device known
by the name of table or bank of every kind
whatever, this provision shall be construed to
include any and all games which in common
language are said to be played, dealt, kept or
exhibited, * * * Dut the enumeration of
these games specially shall not exclude any
other properly within the meaning of the two
preceding articles.”

The court says:

“Our statutes on this subjcct were evidently
framed not only to cover every gambling device
then known, but all others that might be invent-
ed or become known.’ .

The conviction was sustained. This case
was approved in the cases of Dalton v. State,
74 8. W. 28, and Meyer v. State, 112 Ga. 20,
37 S. . 96, 51 L. R. A. 496, 81 Am. St. Rep.
17, and in the notes of 20 L.-R. A. (N. 8.)
240, Other cases which are persuasive on
the point are: Trenton v. Toman, 74 N. J.
Bq. 702, 70 Atl. 606, where an automobile
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was classed as a carriage in construing a
statute passed before the invention of auto-
mobiles, and to the same effect are State v.
Thurston, 28 R. 1. 265, 66 Atl. 580, and Ba-
ker v. Fall River, 187 Mass. 53, 72 N. 1. 336,
and Parker v. Sweet, 60 Tex. Civ. App. 10,
127 8. W, 881,

[2] We must conclude that the faect that a
- moving picture show was invented subse-
quent to the passage of the statute would not
preclude the statute prohibiting it, provided
it comes within the classification defined in
the statute. Whether it does come within
this classification is a question upon which de-
cisions of courts of other states are more or
less conflicting, and the language of the stat-
utes whiclh they construe is different from
the language of the statute under consider-
ation. We are referred to the case of Block
v. City of Chicago, 239 I11. 251, 87 N. K. 1011,
130 Am. St. Rep. 219, in which a statute pro-
hibiting the exhibition of obscenc and immor-
al pictures was held not to include theaters,
and to the case of Clinton v. Wilson, 257 I1L
580, 101 N. K. 192, wherein a statute which
provided that ‘“whosoever shall on Sunday
keep open any billiard room, ball or pin al-
ley, baseball grounds or other places of
amusement within said city, or shall suffer
or permit persons to assemble therein for the
purpose of play or amuscment, shall for each
offense be subject to a fine,” ete, was held
not to prohibit a moving picture show. This
decision, we think, comes well within the rule
laid down by this court in the Roquemore
Case, supra, and that under the rule there ap-
plied the enumeration of the places of amuse-
ment which were prohibited were of a dif-
ferent species from theaters, circuses, and
variety theaters. The Jacko Case, 22 Ala. 73,
was upon a statute which prohibited exhibit-
ing feats of sleight of hand, and upon the same
principle it was correctly held that a theater
was not included. The case of Common-
wealth v. Donnelly & Colling, 21 Pa. Dist. R.
21, was one in which thequestion was whether
a moving picture show came within the terms
of a statute levying an annual tax upon build-
ings fitted up and used for theatrical or op-
eratic entertainments or for the exhibition of
anmusements. The holding of the court that
moving picture shows did not come within
this statute is distinguishable from the case
under consideration in that the statute which
we are construing contains general words,
which are absent in the Pennsylvania statute,
these general words being, “such other amuse-
ments as are exhibited and for which an ad-
mission fee is charged,” and which are con-
strued in the Roquemore Case, supra, to
mean, “such other amusements like or sim-~
ilar to circuses, theaters, and variety thea-
ters.”

The case of King v. Charron, 15 Can. Crim.
Cases, 241, cited by appellant, is one where
a moving Dicture show was held not to
come within a statute which prohibited the
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carrying on for gain any business or calling.
That case appears to be in direct conflict
with the decision of Graham v..State, 134
Tenn, 285, 183 S. W. 983, in which the Su-
preme Court of Tennessee held that a moving
picture show was prohibited under a statute
which provided, “if any merchant, artificer,
tradesman, farmer, or other person, shall be
guilty of 'doing or exercising any of the com-
mon avocations of life,” he ghall be punished,
ete. Another case cited is I.ondon Theater
v. Bvans, 81 Times Law Rep. 75, in which it.
was held that the exhibition of moving pic-
tures or the performance of artists was not
violative of an agreement wherein one had
obligated himself “not to give or permit to be:
given any colorable imitation, representation
or version of his performance.”

Aside from the cases discussed in Lingen-
felter v. State, 64 Tex. Cr. R. 80, 142 S. W.
555, Ann. Cas. 1914C, 765, we find the case of
State v. Morris, 1 Boyce (Del.) 330, 76 Atl
473. The case was tried on an agreed state-
ment. It charged a violation of a statute
providing :

“That no person, or persons, firm, company or
corporation, without having first obtained a
proper license therefor, as hereinafter provided,
shall, within the limits of this state be engaged
in, *prfnsecute,‘follow or carry on any trvade;
* % % that is to say * * * exhibiting cir-
cuses, * ¥ ¥»

The agreement shows that appellant was—

“in the business of exhibiting moving pictures
upon a screem, curtain, or other contrivance by
means of a certain apparatus made for that
purpose; that such business was conducted in
a building known as No,'411 Market street, Wil-
mington, Del.; that said moving pictures con-
sisted of pictorial representations of scenes, per-
sons and things in motion for the amusement
and pleasure of the spectators assembled in said
building, for which a price of admission was
charged.”

The court held that the statute was vio-
lated, using the following language:

“The sole guestion for determination is wheth-
er the said deseribed business of the said Hyrup
Amusemenp Company did constitute the exhibit-
ing of a circus within the meaning of said act
of as§embly. Sectlon 5 of said statute provides
that ‘every building, tent, space or area where
feats pf horsemanship, or acrobatic sports, or
theatrical performances are exhibited, shall be
deemed a circus within the meaning of this act.
* & %) Wag or was not the said Hyrup
Amusement Compan_y engaged in the business of
a circus? Oxdinarily, in the absence of any
statutory declaration or definition, we should
not say that said described business did consti~
tute a circus within the usual meaning and defi-
nition of the word ‘circus,” or that the meaning
of circus would be included in the term ‘theatri-
cal performances’; but the said statute express-
ly declares that ‘every building * * * where
# % % {heatrical performances are exhibited
shall be deemed a circus. * ¥? The ques-
tion is, therefore, did the business of the gaid
Hyrup Amusement Company, as disclosed by the
said agreed statement of facts, come within
the meaning of the terms ‘theatrical perform-~
ances,” which latter the statute constitutes a
circus within the meaning thereof? By the Cen-
tury Dictionary, ‘theatrical! means ‘of or per-
taining to a theater or scenic representations re-
sembling the manncr of dramatic performers’;
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by Webster, ‘of or pertaining to a theater or
scenic or dramatic representations’; and by the
Standard Dictionary, ‘of or pertaining to the
theater; of the nature of dramatic or scenio
3'e1’)1,‘}esentations; befitting the stage; dramat-
ie.

The case of BEx parte Muckenfuss, 52 Tex.
‘Cr. R. 467, 107 S. W. 1181, does not decide
the point involved here. The facts of that
case were that under a statute as follows:

“Whenever a magistrate is informed upon

oath that an offense -is about to be committed
against the person or property of the informant,
or of another, or that any person had threatened
to commit an offense, it is his duty immediately
to issue a warrant for the arrest of the ac-
cused, that he may be brought before such mag-
istrate, or before some other named in the war-
rant”
—relator was arrested on an order issued
by a magistrate, upon the filing of an affida-
vit “that the relator is about to commit,
and seriously threatened to commit, an of-
fense against the laws of the state of Texas,
in that he had seriously threatened to open
and permit to be opened his place of busi-
ness, a public amusement, on Sunday; and
to give therein a theatrical performance for
public amusement, to which a fee for admis-
sion will be charged.” The court held that
the term “offense” in the statute authoriz-
ing the arrest was restricted fo offenses
against the “person” or “property,” and
that the exhibition of a prohibited amuse-
ment on Sunday was not an offense against
the person or property.

We take from the Century Dictionary def-
initions of “circus,” “variety show,” “theatri-
cal,” and “drama,” as follows:

Circus: “A place of amusement where feats of
horsemanship and acrobatic .displays form the
principal entertainment; the company of per-
formers in such a place, with their equipage;
the entertainment given.”

Variety Show: “An entertainment consisting
of dances, songs, negro minstrelsy, gymnastics or
specialties of any kind.”

Th_eatncal: “Of or pertaining to a_theater or
scenic representations; resembling the manner
of dramatic performers; all that pertains to
dramatic performances; also, a dramatic per-
formance.”

Drama: “A story put into action, or a story
of human life told by actual representation of
versons by persons, with imitation of language,
voice, gesture, dress and accessories or surround-
ing* conditions, the whole produced with refer-
ence to truth or probability, and with or with-
out the aid of music, dancing, paintings and
decorations; a play.”

Variety Theater is defined as a place
where a variety show is exhibited.

A similar question was before the Supreme
Court of the United States in the case of
Kalem Co. v. Harper Bros.,, 222 U. 8. 55, 83
Sup. Ct. 20, 56 L. Ed. 95, Aun. Cas. 1913A,
1285, wherein it was held that a copyright
had been violated by exhibiting moving pic-
tures of Ben Hur. From this case we
quote the following from 56 L. Id. 95:

“The subdivision of the question that has the
most general importance is whether the public
exhibition of these moving pictures infringed
any vrights under the copyright law. * k
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Authors have the exclusive right to dramatize
any of their works. So, if the exhibition was
or was founded on a dramatizing of Ben Hur,
this copyright was infringed. We are of opin-
ion that Ben IHur was dramatized by what was
done. Whether we congider the purpose of
this clause of the statute, or the etymological
history and present usages of language, drama
may be achieved by action as well as by speech.
Action can tell a story, display all the most
vivid relations between men, and depict every
kind of human emotion, without the aid of a
word. It would be impossible to deny the title
of drama to pantomime as played by masters
of the art. Daly v. Palmer, 6 Blatchf, 256, 264,
Ted. Cas. No. 3,552, But if a pantomime of
Ben Hur, * #* * it would be none the less
so that it was exhibited to the audience by reflec-
tion from a glass, and not by direct vision of
the figures—as sometimes hag been done in order
to produce ghostly or inexplicable effcets. The
essence of the matter in the case last supposed
is not the mechanism employed, but that we see
the event or story lived. The moving pictures
are only less vivid than reflections from a mir-
ror. With the former as with the latter our
visual impression—what we see—is caused by
the real pantomime of real men through the
medium of natural forces, although the machin-
ery is different and more complex.”

[31 The opinion last referred to we regard
as perfinent to the questions involved in
this case. 'The reasoning of Justice Holmes
seemss to us to be guite the last word on the
subject. It is true the case involved a ques-
tion of the infringement of a copyright, but
it will be noted that the solution of that ques-
tion depended upon whether or not a. moving
picture representation of the well-known ro-
mance Ben Hur was the dramatization of
the romance; in other words, whether the
exhibition of moving pictures of Ben Hur
was the exhibition of a drama, was of the na-
ture of a dramatic or theatrical performance.
This question was answered in the affirma-
tive in an argument by Justice Holmes, most
cogent and to our minds quite convincing,
demonstrating that the drama may be pro-
duced without the use of words, and that
direct vision of the actors in the play is
not essential. Through moving pictures, the
drama as interpreted by actors is exhibited;
the acts of men and women, their emotions,
every phase of human life, every variety of
scene, all that the drama is except the words;
and, as stated by Justice Holmes, the “drama
may be achieved by action as well as by
speech.” The drama is a story put in ac-
tion, and a theatrical performance is a dra-
matic performance. The essential elements
of a circus and variety theater are the per-
formances or acts of those taking part.

[4] In the light of the authorities and def-
initions to which reference has been made,
we are unable to accept the view that a
moving picture show is not of the same spe-
cies or genus similar in character to the
circus, the theater, and the variety show.
To the contrary, our opinion is that the
words of the statute, “such other amuse-
ments as are exhibited and for which an ad-
mission fee is charged” include mnoving

* | picture exhibitions where they reproduce and
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exhibit dramatic or theatrical performances
or acrobatic or other feats or displays such
as pertain to the circus, or dancing, gym-
nastics, or other entertainments of the char-
acter exhibited in variety theaters, or other
exhibitions, like or similar to any of these,
where an admission fee is charged. They
are places of public amusement within the
terms of article 302, P. C., and appellant’s
moving picture show being of this Xkind,
its exhibition on Sunday was prohibited.

[61 The contention is made, however, that
since the adoption of article 1480 of the Pe-
nal Code, article 802, under which this prose-
cution is had, is no longer in force. Article
1480 is as follows:

“All buildings constructed, fitted and equip-
ped for the purpose of theaters, commonly
called theaters, opera houges, play-houses, or by
whatever name designated, which are and shall
hereafter be used for public performances, the
production and exhibition of plays, dramas,
operas and other shows of whatever nature, to
which admission fees arve charged, be, and the
same are hereby declared to be ‘public houses
of amusement,” and the same shall be subject to
regulation by the public will as expressed by
ordinance, statute, or other’law: Provided, that
owners and lessees shall have the right to as-
sign seats to patrons thereof, and to refuse
admission to objectionable characters.”

“The caption of that act, which is at page
21 of the Laws of 1907, is as follows:

“An act declaring theaters, play-houses, opera
houses and other show buildings by whatever
name known, to be public places of amusement;
to prevent the owners, lessees, managers and
agents thereof from discriminating against per-
sons, stock companies, corporations or others
applying to lease or rent guch public places of
amusement, for productio®s and renditions of
dramas, operas and other shows by whatever
name known; to provide for the keeping and
exhibiting of bookings of all leasings and let-
tings of such houses; to require certain stipu-
lations in all subsequent leases and renewdls
for a term; providing penalties for violation of
the provisions of this act, and declaring an
emergency.”’

And the emergency clause is as follows:

“The fact that owners. and lessees of such
public houses of amusement are, by reason of
the power and influence of the theater trust,
prevented from leasing and letting such houses
to any person, company or concern not owned,
booked or controlled by said trust, creates an
emergency and an imperative public necessity,
requiring the suspension of the constitutional
rule that bills be read on three several days,
and the same is hereby suspended, and that this
act take effect and be in force from and after
its passage, and it is so enacted.”

In our judgment, this article 1480 is not in
conflict with. article 802 of the Penal Code.
The purpose of its passage was entirely at
variance with the idea that it was intended
to or had the effect of repealing article 302.
It is in no sense inconsistent with it by its
terms. It deals with buildings constructed,
fitted, and equipped for certain purposes
named therein, declares them to be public
houses of amusement subject to regulation by
“ordinance, statute or other law.” Article
302 deals with the business conducted, and
not with the structure in which the business
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ig situated. If, however, article 1480 is con-
strued to apply to the exhibitions as well as
the houses in which they occur, its effect is
to declare a moving picture show a public
house of amusemeut, subject to regulation by
statute.

[6] XItis urged also that an ordinance of the
city of Ft. Worth, which was as follows: “No
place of amusement shall be open or operated
between the hours of 12 p. m. and 8 a. m.
on weekdays nor between the hours of 12 p.
m. Saturday and 2 p. m. on Sunday following.
That all other hours of the day or night it
shall be lawful to open and operate such
places, provided they comply with the terms of
this ordinance”’—made it lawful for the appel-
lant to conduct his business within the hours
permitted on Sunday, and that it appearing
from the evidence that the offense charged
was within the permitted hours. Said ordi-
nance was in conflict with the state law. The
state law (article 802, P. C.) prohibiting the
conduct of the business for which appellant is
prosecuted, the ordinance of the city of Ft.
Worth could not have the effect of suspend-
ing the operation of the state law. This was
held by the Court of Civil Appeals at Austin
in an opinion by Judge Key in the case of
Burton v. Dupree, 19 Tex. Civ. App. 275, 46
8. W. 272, and by the Supreme Court in an
opinion by Chief Justice Brown in Brown
Cracker Co. v. Dallas, 104 Tex. 294, 137 8. W.
343, Ann., Cas. 1914B, 504, from which we
quote as follows:

“By this language bawdyhouses are prohibit-
ed in every part of the city of Dallas except the
territory designated ‘within which district in
accordance with article 862a of the Penal Code
of the state of Texas, they shall hereafter be
confined’ This language compels such houses
and their inmates to be and remain in that dis-
trict, if they be in Dallas. The fourth section
provides for regulating their conduct and guard-
ing the inmates from disease, presumably to
protect male visitors. An argument to demon-
strate that the ordinance permits such houses
to exist in that district would be inexcusable,
the language is too plain to require explanation
or application. The ordinance is plainly in con-
flict with article 861, copied above, which de~
nounces the penalty of extermination against all
such places and houses and practices, and, upon
conviction, inflicts a penalty of $200 and 20
days’ imprisonment upon all persons for each
day they may be concerned in operating them,
The antagonism between the ordinance and the
law is as emphatic as that between life and
death, It follows logically that both laws can-
not he in force in that territory at the same
time, and it devolves upon this court to deter-
mine which is to be maintained. As before
stated, the law of the state, if in force, must
prevail, and the inquiry now reaches that point,
upon which the decigsion of this case must de-
pend. In Davis v. State, 2 Tex. App. 425, it
was held, in effect, that a provision in the char-
ter of the city of Waco similar to that under
consideration had the effect to suspend the state
law on the same subject. In that case the court
cites State v. Clarke, 54 Mo. 17 [14 Am. Rep.
471], which sustains that view of the question,
but no reference is made to anything in their
Constitution that would affect the gquestion.
Qur Constitution at the time the Davis Case
was decided was materially different from ar-
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ticle 1, section 28, of the present Constitution,
which reads: ‘No power of suspending laws in
this state shall be exercised except by the Leg-
islature.” The present Constitution omits at the
end of this section the words, ‘or by its author-
ity,” which words were in that section of all for-
mer Constitutions. Under the former Constitu-
tions it might have been, and probably should
have been, held that the provision in the charter
authorizing the city ‘to regulate and segregate,’
cte., such houses, gave authority to such city to
suspend the state law on the same subject, and
that the enactment of such an ordinance would
have that effect.

“In Burton v. Dupree, 19 Tex. Civ. App. 275
[46 8. W, 272], Judge Key in his usual suc-
cinet and forcible style points out the differ-
ence between the former and present provisions
of our Constitution, and states clearly the ef-
fect such change must have upon this question,
Quoting the present section 28 of article 1 of
the Constitution, that learned judge says: ‘“This
section restricts the power to suspend laws to
the Legislature, and expressly prohibits the
exercise of such power by any other body. In
view of this provision of the Constitution, it
must be held (whatever may have been the
power of the Legislature under former Consti~
tutions) that that body cannot now delegate
to a municipal corporation, or to any one else,
authority to suspend a statute law of the state.
We therefore hold that the provisions of the
Penal Code referred to were and are in force
within the entire limits of the city of Waco,
as well as elsewhere in the state, and that the
Jease contract in question, being knowingly
made for the purpose of assisting in the viola-
tion of a penal law, is contrary to public policy,
and not enforceable in the courts.”’ Since the
amendment of the Constitution the Court of
Criminal Appeals has held in accordance with
Judge Key's opinion. If it be admitted that
the Legislature intended to confer upon the
city of Dallas authority to suspend article 361
within the district laid-out, that provision of the
charter would be void, because in conflict with
section 28 of article 1 of our present Constitu-
tion. The Legislature had no authority to dele-
gate that power to the city.”

Other authorities in point are: Axroyo V.
State, 69 8. W. 504; BEx parte Ggden, 43 Tex.
Cr. R. 532, 66 S. W. 1100; Denton v. McDon-
ald, 104 Tex. 206, 135 S. W. 1148, 84 L. R. A,
(N. 8.) 453; Tay v. State, 44 Tex. Cr. R. 381,
71 8. W. 603.

The judgment of the lower court is af-
firmed.

DAVIDSON, P. J. I cannot concur in the
disposition of this case. I believe it ought to
be reversed and the prosecution dismissed. I
will, if time affords, later write some of the
views for my nonconcurrence.

[DAVIDSON, P. J. (dissenting). When the
opinion herein was handed down I entered my
dissent, intending at the time to write some
additional views for dissenting that were
not given in Hx parte Lingenfelter, 64 Tex,
Cr. R. 80, 142 S. W. 555, Ann. Cas. 1914C, 765,
but under the pressure of delayed cases and
the heavy docket I did not write during the
last term of court, nor in vacation. While
there are reasons that were not presented
by my dissenting opinion, in the ILingen-
felter Case why moving picture shows are not
brought within the Sunday law, yet at this
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late date I do not care to write further. I
am clearly of opinion that the majority of the
court are in error in this case, as they
were in the Lingenfelter Case, supra.

DILLON v. STATE. (No. 4343.)
(Court of Criminal Appeals of Texas. Ieb, 28,
1917.)

Appeal from Tarrant County Court; Jesse
M. Brown, Judge.
J. J. Dillon was convicted of crime, and he

appeals. Affirmed.

Bagkin, Dodge, Baskin & Nastus, of It
Worth, for appellant. Marshall Spoonts, Co.
Atty., ' W. R. Parker, Asst. Co. Atty., S. J. Cal-
laway, Asst. Co. Atty., and Turner, Cummings
& Doyle, all of F't. Worth, and I&, B. Hendricks,
Asst. Atty. Gen., for the State.

DAVIDSON, P. J. This conviction was for
violating article 302 of the Penal Code, on a
charge of exhibiting in a place of amusement
on Sunday a moving picture show. The major-
ity of the court holds the law valid and the
conviction proper. I do not agree with their
conclusions, but in obedience to the views of the
majority as presented in the Zucarro Case, 197
S. W. 982, this day decided, this judgment will
be affirmed.

COTTAR v. STATH. (No. 4370.)
(Court of Criminal Appeals of Texas, Teb. 28,
1917.)

Appeal from Tarrant County Court; Jesse

M. Brown, Judge.
. H. G. Cottar was convicted of exhibiting mov-
ing plctures in a place of amusement on Sunday,

and he appeals. Affirmed.

E. B. Hendricks, Asst. Atty. Gen., for the
State.

DAVIDSON, P. J. This conviction was for
violation of article 302, P. C., wherein appel-
lant was convicted for exhibiting in a place of
amusement a moving picture show on Sunday.
The majority of the court have held the law
constitutional and valid in the Zucarro Case,
197 8. W. 982, this day decided. I cannot con-
cur, and will write later for my nonconcurréence
and file in the Zucarrc Case. Under the author-
ity of that case, this judgment will be afiirmed.

COHEN v. STATE. (No. 4345))
(Court of Criminal Appeals of Texas. Feb. 28,
1917.)

Appeal from ‘Tarrant County Court; Jesse M.
Brown, Judge.

R. Cohen was convicted of crime, and he ap-
peals. Affirmed.

Baskin, Dodge, Baskin & astus, of It
Worth, for appellant. Marshall Spoonts, Co.
Atty.,, W. R. Parker, Asst. Co. Atty., 8. J. Cal-
laway, Asst. Co. Atty., and Turner, Cummings
& Doyle, all of ¥t. Worth, and H. B. Hen-
dricks, Asst. Atty. Gen., for the State.

PRENDERGAST, J. From a conviction of
violating the Sunday law in exhibiting a mov-
ing picture show, this appeal is prosecuted.
There ig no different question in this case from
those in No. 4344, Zucarro v. State, 197 S. W,
982, from Tarrant county, this day decided, iz
an opinion by Judge Morrow. In accordance
with the statuté, and with Ex parte Lingenfelt-
er, 64 Tex. Cr. R. 80, 142 S, W. 555, Ann,






