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CITY OF NEW BRAUNFELS et al. v.

WALDSCHMIDT et al. (No. 3081.)

(Supreme Court of Texas. Dec. 11, 1918.)

1. CoNSTITUTIONAL LAw &=255. — SCHOOLS

AND SCHOOL, DISTRICTs 6-158(1)–HEALTH

REGULATIONS.–WAcCINATION.

An ordinance denying pupils right to attend

school unless vaccinated for smallpox, there be

ing smallpox in the community, does not deprive

pupils or parents of liberty or property without

due process of law under Const. U. S. Amend.

14, and Const. Tex. art. 1, § 19.

2. SCHOOLS AND School, DISTRICTS 3-158(1)

– CONSTITUTIONAL LAW &=84– INTERFER

ENCE IN MATTERS of RELIGION.—VACCINA

TION OF SCHOOL CHILDREN.

An ordinance, denying pupils the right to at

tend school unless vaccinated for smallpox, does

not interfere with any rights of conscience in

matters of religion under Const. art. 1, § 6.

3. Schools AND SCHool, DISTRICTs 3-158(1)

– PoweRs of Council – HEALTH REGULA

Tions.

Under Rev. St. 1911, art. 838, authorizing

and make all regulations which may be neces

sary or expedient for the promotion of health

it or the suppression of disease,” council had power

to pass ordinance denying children right to at

tend school unless vaccinated for smallpox.

4. SCHOOLS AND School, DISTRICTs &=158(2)

–0RDINANCE—REAsoNABLENEss.

An ordinance, in a city with 30 per cent.

ſº Mexican population, denying children the right

to attend school unless vaccinated for smallpox,

was not unreasonable, although at the time

there was only one case of smallpox in the town.

5. Schools AND School DISTRICTs &=158(1)

- HEALTH REGULATIONs — WAccINATIon —

B0DILY CoNDITION.

. . An ordinance, denying school children the

right to attend school unless vaccinated for

smallpox, was not inconsistent with the law for

compulsory education exempting from its re

quirement “any child whose bodily condition is

such as to render attendance inadvisable.”

Error to Court of Civil Appeals of Third

Supreme Judicial District.

Suit by Fritz Waldschmidt and others

against the City of New Braunfels and an

other. From a judgment of the Court of

Civil Appeals (193 S. W. 1077) reversing a

judgment in favor of defendants, the defend

&nts bring error. Reversed.

Henne & Fuchs and J. R. Fuchs, all of

New Braunfels, for plaintiffs in error.

Adolph Seideman, of New Braunfels, for

defendants in error.

GREENWOOD, J. By this suit defendants

in error attack the validity of an ordinance

adopted by the city council of the city of New

Braunfels, providing that no person should

be permitted to attend the public or private

schools within that city, without presenting

a physician's certificate to the person's Wacº

cination within six years, and providing for

the punishment, by fine, of any one upon con

viction of sending a child to any school with

in the city who had not been vaccinated or

upon conviction of admitting a child into

such school without a certificate of vacci

nation.

The ordinance is attacked on three

grounds, viz.:

First. That the ordinance deprives defend

ants in error of liberty and property, without

due process or due course of law, and hence

violates the Fourteenth amendment to the

Constitution of the United States and section

19 of article 1 of the Constitution of Texas.

Second. That the ordinance abridges or

interferes with the rights of defendants in

error in matters of religion, and hence vio

lates section 6 of article 1 of the Constitution

of Texas. .

Third. That the ordinance is void because

the city of New Braunfels was without law

ful authority to enact same.

There is no substantial dispute over the

material facts, which may be summarized as

follows: -

(1) The ordinance was adopted on Septem--

ber 18, 1916, and New JBraunfels then and

since was a municipal corporation of some

4,500 inhabitants, possessing all the powers

conferred by title 22 of chapter 1 of the Re

vised Statutes of Texas of 1911.

(2) The percentage of Mexicans in the pop

ulation of New Braunfels is about 30. New

Braunfels is directly connected by rail and

highway with San Antonio, 28 miles distant,

and with San Marcos, 18 miles distant. San

Antonio has a large Mexican population, and

a number of Mexicans pass from San Antonio

to New Braunfels each day.

(3) There are cases of smallpox, chiefly

among the Mexicans, in San Antonio, prac

tically throughout the year. In the fall of

1916, smallpox was prevalent in epidemic

form in New Braunfels, San Marcos, and San

Antonio. Thirty-two cases of smallpox were

reported to the city health officer, within New

Braunfels, during this epidemic, and there

were 6 deaths. The epidemic started in the

negro and Mexican quarter of the town and

then extended to the white people, until

about as many of them were afflicted as of

the negroes and Mexicans. The highest num

ber of cases in New Braunfels at one time

was 15 or 16. Once during the epidemic the

cases were reduced to one single case, and

the health officer believed he would be able

to prevent the further spread of the disease.

However, a Mexican case was concealed, and

other cases developed until their number

again rose to 15 or more. It is the custom of

Mexicans to conceal smallpox among their

people, and the lack of sanitation in their

&For other cases see same topic and KEY-NUMBER in all Key-Numbered Digests and Indexes
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surroundings is favorable to its spread. On

September 18, 1916, when the ordinance was

enacted, the epidemic of smallpox prevailed,

and, on account thereof, the public schools

were closed from that date until about Octo

ber 20, 1916. There were several cases of

smallpox in San Marcos when the schools

were reopened.

(4) Smallpox is a very contagious and dan

gerous disease. It may be disseminated by

those not afflicted as well as by those strick

en. Younger people are the most susceptible

to the contagion. The medical profession

generally recognize vaccination as a preven

tative of smallpox. There was no case out of

the 32 in New Braunfels in 1916 who had

been vaccinated within or for a reasonable

time. One man had it who had been vacci

nated 40 years previously, and hence was no

longer protected thereby. Two or three pa

tients were vaccinated, after they had been

exposed, but too late to protect them. Physi

cians and nurses, after proper vaccination,

expose themselves to the contagion without

contracting smallpox.

(5) When the case was tried, on November

16, 1916, there was one case of smallpox in

New Braunfels, and the only physician who

testified gave it as his opinion that there was

danger at that time of the spread of the dis

ease. In support of the opinion, he stated

that in winter the Mexican population in

New Braunfels increased, when they gath

ered together in unventilated little huts, and

the disease was most likely to originate

among them and spread to all the people.

While no public school pupil was stricken

during the 1916 epidemic, smallpox appeared

in two white families with public school chil

dren, who did not then attend school.

(6) On October 20, 1916, defendant in error

Fritz Waldschmidt sent his daughter Else to

the public schools of the city of New Braun

fels, which is an independent school district,

having its own trustees, and levying a school

tax, and these trustees had resolved, on Sep

tember 5, 1916, not to require all pupils to

be vaccinated. Else Waldschmidt was de

nied admittance to the schools, on October

20, 1916, because of her failure to present a

certificate of vaccination as required by the

ordinance.

(7) This suit is brought by Else Wald

schmidt and her brother Sido Waldschmidt,

both being of scholastic age and in good

health, as well as by their father, all residing

in New Braunfels, to enjoin the city and its

officers from excluding Else and Sido from

the public schools. Else and Sido and their

father are Christian Scientists and do not

believe in vaccination, but conscientiously be

lieve in the Christian Science treatment of

smallpox, which is “a denial of the reality

of sickness and disease.”

On the foregoing facts, the trial court en

tered judgment refusing the injunction

sought by defendants in error.

The Court of Civil Appeals reversed the

judgment, made the specific findings, among

others, that smallpox did not exist in epi

demic form in New Braunfels at the time of

the trial, and that there was no reasonable

ground for fearing that such an epidemic

was threatened, and rendered judgment for

defendants in error enjoining plaintiffs in er

ror from excluding the two Waldschmidt

children from the public schools. 193 S. W.

1077–1082.

[1] The contention that this ordinance is

inconsistent with the liberty guaranteed by

the federal and state Constitutions has been

too completely repelled by the opinion of the

Supreme Court of the United States in Jacob

son v. Massachusetts, 197 U. S. 22, 25 Sup. Ct.

358, 49 L. Ed. 643, 3 Ann. Cas. 765, to justify

further discussion. In upholding an outright

compulsory vaccination statute of the state

of Massachusetts, the court, through Justice

Harlan said:

“The defendant insists that his liberty is in

vaded when the state subjects him to fine or im

prisonment for neglecting or refusing to submit

to vaccination ; that a compulsory vaccination

law is unreasonable, arbitrary, and oppressive,

and therefore hostile to the inherent right of

every freeman to care for his own body and

health in such way as to him seems best; and

that the execution of such a law against one

who objects to vaccination, no matter for what

reason, is nothing short of an assault upon his

person. But the liberty secured by the Consti

tution of the United States to every person with

in its jurisdiction does not import an absolute

Jright in each person to be, at all times and in all

circumstances, wholly freed from restraint.

There are manifold restraints to which every

person is necessarily subject for the common

good. On any other basis organized society

could not exist with safety to its members. So

ciety based on the rule that each one is a law

unto himself would soon be confronted with dis

order and anarchy. Real liberty for all could

not exist under the 'operation of a principle

which recognizes the right of each individual

person to use his own, whether in respect of his

person or his property, regardless of the injury

that may be done to others. * * * In Crow

ley v. Christensen, 137 U. S. 86, 89 [11 Sup. Ct.

13, 15 (34 L. Ed. 620)], we said: “The posses

sion and enjoyment of all rights are subject to

such reasonable conditions as may be deemed by

the governing authority of the country essential

to the safety, health, peace, good order, and mor

als of the community. Even liberty itself, the

greatest of all. rights, is not unrestricted license

to act according to one's own will. It is only

freedom from restraint under conditions essen

tial to the equal enjoyment of the same right by

others. It is then liberty regulated by law.”

* * * The liberty secured by the fourteenth

amendment, this court has said, consists, in

part, in the right of a person “to live and work

where he will.” Allgeyer v. Louisiana, 165 U. S.

57S [17 Sup. Ct. 427, 41 L. Ed. 832]. And yet

he may be compelled, by force if need be, against

his will and without regard to his personal

wishes or his pecuniary interests, or even his re

ligious or political convictions, to take his place

in the ranks of the army of his country, and risk
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the chance of being shot down in its defense.

It is not, therefore, true that the power of the

public to guard itself against imminent danger

depends in every case involving the control of

one's body upon his willingness to submit to

reasonable regulations established by the consti

tuted authorities, under the sanction of the

state, for the purpose of protecting the public

collectively against such danger.” 197 U. S. 26–

30, 25 Sup. Ct. 361-363 (49 L. Ed. 643, 3 Ann.

Cas. 765).

The minor defendants in error claim that

they have property rights in state and local

school funds, of which they would be de

prived, without due process of law, by the

enforcement of the ordinance. And their

father claims that his property rights would

also be divested, without due course of law;

he being a property owner and payer of

school taxes in the New Braunfels independ

ent school district. Connecticut has a com

mon school system, and, when a school com

mittee in that state exercised the authority

conferred by statute to require every child to

be vaccinated before being permitted to at

tend school, the requirement was resisted

upon the ground that it deprived a child of

scholastic age, who refused to be vaccinated,

of his rights without due process of law.

In holding the child bound to submit to vac

tination, as a condition of attending the

schools, it was said:

"The duty of providing for the education of

the children within its limits, through the sup

port and maintenance of public schools, has al

ways been regarded in this state in the light of a

governmental duty resting upon the sovereign

state. It is a duty not imposed by constitution

al provision, but has always been assumed by

the state; not only because the education of

Yºuth is a matter of great public utility, but

also, and chiefly, because it is one of great pub

lic necessity for the protection and welfare of

the state itself. In the performance of this duty,

the state maintains and supports at great ex

ſense, and with an ever watchful solicitude, pub
lic schools throughout its territory, and secures

ºits youth the privilege of attendance therein.

This is a privilege or advantage, rather than a

ſight, m the strict technical sense of the term.

This privilege is granted, and is to be enjoyed,

"Pºn such terms and under such reasonable con

itions and restrictions as the law-making pow

* within constitutional limits, may see fit to

"Pºse; and, within those limits, the question,

"hatterms, conditions, and restrictions will best

subserve the end sought in the establishment and

* of public schools, is a question sole

º: the Legislature, and not for the courts.
he statute in question authorizes the commit

i. to impose vaccination as one of those condi

º It does not authorize or compel compul
º vaccination; it simply requires vaccina

atte * One of the conditions of the privilege of

"ding the public school. Its object is to
º: the usefulness and efficiency of the

:* . by caring for the health of the scholars.

lati The statute is essentially a police regu

"", as much so as would be one giving the

Pºwer to exclude temporarily scholars afflicted

207 S.W.-20

with infectious or contagious diseases, or coming

from homes or districts where such diseases

were prevalent. * * * It may operate to ex

clude his son from school, but, if so, it will be

because of his failure to comply with what the

Legislature regards, wisely or unwisely, as a

reasonable requirement, enacted in good faith to

promote the public welfare. Nor, in any proper

sense, can the statute be said to deprive the

plaintiff of any right without due process of law,

or to deny to him the equal protection of the

law.” Bissell v. Davison, 65 Conn. 190, 32 Atl,

349, 29 L. R. A. 253, 254.

That portion of the quoted language deal

ing with the duty of the state and the bene

fits extended in the performance of that

duty seems just as applicable to Texas as to

Connecticut, and the duty is enjoined on

Texas both by the Constitution and by stat

ute. -

However, if defendants in error, or any of

them, had a right with respect to the chil

dren's school attendance, which could proper

ly be considered a property right, the same

was held subject to a valid exercise of the

police power of the state. McSween v. Board

of School Trustees, 60 Tex. Civ. App. 270,

129 S. W. 208, Halsell v. Ferguson, 202 S. W.

321. “For it is settled that neither the ‘con

tract' clause nor the ‘due process' clause has

the effect of overriding the power of the

state to establish all regulations that are

reasonably necessary to secure the health,

safety, good order, comfort, or general wel

fare of the community; that this power can

neither be abdicated nor bargained away,

and is inalienable even by express grant;

and that all contract and property rights

are held subject to its fair exercise.” At

lantic C. L. R. Co. v. Goldsboro, 232 U. S.

558, 34 Sup. Ct. 368, 58 L. Ed. 721.

[2] The ordinance does not in any way un

dertake to control or interfere with any

rights of conscience in matters of religion.

As pointed out in Chief Justice Waite's opin

ion in lteynolds v. United States, 98 U. S.

161, 25 L. Ed. 244, the religious freedom,

guaranteed by the United States Constitu

tion, does not deprive Congress of legislative

power, whereby actions may be reached

which violate social duties. No more does

section 6 of the Bill of Rights in our state

Constitution relieve one from obedience to

reasonable health regulations, enacted under

the police power of the state, because such

regulations happen not to conform to one's

religious belief. “To permit this would be

to make the professed doctrines of religious

belief superior to the law of the land, and

int effect to permit every citizen to become a

law unto himself. Government could exist

only in name under such circumstances.” 98

U. S. 166, 167, 25 L. Ed. 244.

No one would question that the police pow

er of the state may be delegated for appro

priate purposes to the various municipalities,

and that it may be validly exercised by such
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municipalities for the protection of the health

of their residents. “Health being the sine

qua non of all personal enjoyment, it is not

only the right but the duty of a state or a

municipality possessing the police power to

pass such laws or ordinances as may be nec

essary for the preservation of the health of

the people.” 12 C. J. 913.

[3] But it is contended, and was determin

ed by the Court of Civil Appeals, that no

power had been granted a municipal corpora

tion, incorporated like New Braunfels, to

adopt such an ordinance as that in question.

Article 838, R. S., expressly conferred on

the city council of New Braunfels the power

“to do all acts and make all regulations

which may be necessary or expedient for the

promotion of health or the suppression of

disease,” and, in our opinion, this ordinance

is no more than a regulation deemed neces

sary and expedient by said city council, to

suppress the disease of smallpox in New

Braunfels, and to promote the health of all

the people of the city, and hence plainly

within the scope of the power granted to the

council.

This court refused a writ of error in the

case of Zucht v. San Antonio School Board,

170 S. W. 840, wherein it was held that a

provision of a special act of the Legislature,

authorizing the San Antonio school board to

make reasonable rules and regulations “for

the protection of the health and safety of

those attending such schools and to enforce

such rules and regulations,” conferred the

power on the school board to make and en

force a rule and regulation refusing admis

sion to the city's public schools of any pupil

or teacher not presenting a physician's cer

tificate, showing successful vaccination with

in seven years, with certain provisos which

are not material here. It could not consist

ently be held that such an ordinance was au

thorized by the grant of power to protect the

health of those attending schools and was

unauthorized by a grant of power to both

promote such health and suppress disease.

In McSween v. Board of School Trustees,

60 Tex. Civ. App. 270, 129 S. W. 206, it was

held that the very general power granted an

independent school board to manage, control,

and govern the public schools, and to adopt

such rules and regulations to that end as

might be deemed proper, was sufficient to au

thorize the passage of a regulation for the

vaccination of school children.

In upholding a regulation prescribed by a

board of health, requiring children to be vac

cinated as a condition to their admission to

a public school, under a statute providing

that the board should “have and exercise all

the power necessary for the preservation of

the public health,” and “to make such rules

and regulations as may be deemed necessary

for the health and safety of the inhabitants,”

“A broad and comprehensive delegation of

power to do all acts and make all regulations

for the preservation of the public health as are

deemed expedient confers, by fair implication,

at least, the power sought to be exercised in

this case. In the case of In re Tebenack, 62

Mo. App. 8, a legislative grant of power to a

school board “to make all rules, ordinances, and

statutes proper for the government and man

agement of such schools,' was held sufficient

authority for a regulation requiring children

to be vaccinated, as a condition to their right

to attend school. A general grant of power to

do all acts necessary for the preservation of

the public health and welfare was held to au.

thorize a similar regulation in Indiana. Blue

v. Beach, 155 Ind. 121, 127, 56 N. E. 89 (50

L. R. A. 64, 80 Am. St. Rep. 195]. The same

conclusion was reached in Hazen v. Strong, 2

Vt. 427, and in Duffield v. Williamsport, 162

Pa. 476, 29 Atl. 742 [25 L. R. A. 152].” State

v. Zimmerman, 86 Minn. 358, 90 N. W. 785, 58

L. R. A. 78, 91 Am. St. Rep. 351.

[4] We cannot assent to the proposition

that with smallpox still in New Braunfels,

and in other nearby communities, with which

Commercial and social intercourse was con

tinuous, the trial court would have been war.

ranted in declaring the ordinance unreason

able, having for its object to protect as far

as practicable, by means of vaccination, the

health and lives of the children and all the

people of that community. As declared in

Blue v. Beach, 155 Ind. 136, 56 N. E. 94, 50

L. R. A. 64, 80 Am. St. Rep. 195:

“It is a well-recognized fact that our public

spreading contagious diseases throughout an

entire community. They have been the source

from which diphtheria, scarlet fever, and other

contagious diseases have carried distress and

death into many families. Surely there can be

no substantial argument advanced adverse to

the reasonableness of a rule or order of health

officials which is intended and calculated to

protect, in a time of danger, all school children,

and the families of which they form a part,

from smallpox or other infectious diseases.”

Enough has been said to show that the

rule laid down in H. & T. C. Ry. Co. v. City

of Dallas, 98 Tex. 417, 418, 84 S. W. 648,

653, 70 L. R. A. 850, precludes our sustaining

the decision of the Court of Civil Appeals

that this ordinance is invalid as lacking in

reasonableness or want of necessity. This

court announced in that case:

“As was said by the Supreme Court of Minne

sota, in the Evison Case [45 Minn. 370, 4S N.

W. 6, 11 L. R. A. 434], supra: “Much must be

left to the judgment and discretion of the city

council, and when they have exercised their

judgment and discretion in passing an ordinance

it is prima facie valid, and, to justify a court

in setting aside their action, its unreasonable

ness, and the want of necessity for it as a

measure for the protection of life and property,

must be clear, manifest, and undoubted, so as

to amount, not to a fair exercise, but an abuse

of discretion, or a mere arbitrary exercise of

the Supreme Court of Minnesota said:

the power of the council.’” Evison v. Ry. Co.,

45 Minn. 370, 4S N. W. 6, 11 L. R. A. 436.

schools in the past have been the means of .
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[5] There is no conflict between this ordi

nance and our law for compulsory education,

for that law expressly exempts from its re

quirements “any child whose bodily * * *

condition is such as to render attendance in

advisable.” Certainly an unvaccinated child

would come within that classification. When

those charged with the duty to protect the

public health in his community had declared

that before he could be considered bodily fit

to attend the School he must be vaccinated.

The effect of our conclusions is not to im

pose compulsory vaccination on the minor

defendants in error, nor to subject their par

ent to prosecution if he withdraws them

from School, because of his opposition to

vaccination. It is simply to deny these min

ors the privileges of the schools until they

comply with the ordinance passed for their

own protection and for the protection of

their families, along with all others residing

in the community, as has been pointed outſº

Bºzº by the New York Court of Appeals. Vie

willº meister v. White, 179 N. Y. 235, 72 N. E. 97,

* ** 70 L. R. A. 796, 103 Am. St. Rep. 859, 1 Ann.

extºl Cas 334.

& liſh The judgment of the Court of Civil Ap

ºf li. peals is reversed, and the judgment of the

district court is affirmed.

HOME INV. CO. et al. v. STRANGE.

(No. 2516.)

(Supreme Court of Texas. Dec. 21, 1918.)

1. APPEAL AND ERRoR (C-1232–LIABILITY OF

SURETY ON APPEAL Bond — IDENTITY OF

JUDGMENTs.

Where a judgment, as rendered by the Su

preme Court in plaintiff's favor, is for a mate

rially less amount than the judgment decreed in

the trial court, it is improper to render any

judgment against the surety on the appeal bond.

2. Trusts 6-289–RIGHT To Accounting.

Where property in defendant's name is im

S" pressed with a trust in plaintiff's favor, plain

sº, tiſs right to an accounting of the property

it º When sold cannot be defeated by a mere prior

sº offer on defendant's part to convey the property

sº tº plaintiff and another.

º On motion to reform judgment. Judgment

º 204 S. W. 314) reformed, which reformed

ºnent in 195 S. W. 849, which reversed

ºn dºment in (Civ. App.) 152 s. W. 510.

* . Leake & Henry, N. L. Lindsley, and W. J.

* Moroney, all of Dallas, for plaintiffs in error.

L. C. McBride, of Dallas, for defendant in

on the supersedeas bond was erroneous. The

judgment as rendered by us in Strange's fa

vor against the defendants W. J. Moroney

and Home Investment Company in our action

on the motion was for a materially less

amount than the judgment decreed against

them in the trial court. With this true it was

improper to render any judgment against the

surety on the bond. Connor v. City of Paris,

87 Tex. 32, 27 S. W. 88. The judgment as re

formed and rendered on the motion for re

hearing will accordingly be revised so as to

omit the judgment against the surety on the

bond, and in other respects will stand unal

tered.

Under the motion to reform the judgment

complaint is made by the defendant W. J.

Moroney of the court's failure to hold that

the following special issue requested by him

upon the trial, should have been submitted:

“Did W. J. Moroney at any time before the

institution of this suit offer to convey to Strange

and Huffman the interest or claims that had

been conveyed to the Home Investment Com

pany upon the repayment of all disbursements

that had been made?”

We have heretofore ruled upon the motion

for rehearing filed in behalf of the Home In

vestment Company and defendant W. J. Mo

roney. That disposed of this ground of com

plaint. The motion filed by the surety upon

the supersedeas bond for a reformation of

the judgment does not afford to the defend

ant Moroney the privilege of filing a second

motion for rehearing, even if the filing of

such a motion were otherwise permissible.

However this may be, it is perhaps proper

that we state our views upon this requested

special issue.

[2] There was testimony by the defendant

Moroney substantially to the effect indicated

by the special issue. In justice to him this

should be said. The special issue, however,

presented a wholly immaterial question—one

which was in nowise determinative of

Strange's right to recover. If the property

to which title was taken in the name of the

Home Investment Company was impressed

with a trust in Strange's favor, as the jury

found it was, Strange's right to recover the

title and to have the Investment Company

and Moroney account for so much of the prop

erty as had been sold, could not be defeated

by a mere prior offer on Moroney's part to

convey the property, not to Strange, but to

Strange and another. Furthermore, a con

veyance by Moroney with the title in the

Home Investment Company, would have been

ineffectual. If it was meant that Moroney

would have the company make the conveysº

º error. ance, the issue was not so framed. Nor was

º Strange's right dependent upon his payment

º, PHILLIPS, C. J. [1] Our action on the of all disbursements that had been made by

º motion for rehearing in so for as it authorized Moroney. We expressly held on the original

the rendition of judgment against the surety hearing that since under the finding of the

ſ: "", "

*** & For other cases see same topic and KEY-NUMBER in all Key-Numbered Digests and Indexes




