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DUCLOS et al. v. HARRIS COUNTY.
(Neo. 4005.)

(Supreme Court of Mexas. June 28, 1924.)

. Statutes &=102(4)—Provision of statute
ereating distriet court affecting compensa-
tion of clerk of couniy held invalid as spe-
cial legislation.

Section 5,’c. 19, Acts 34th Leg., 1st Called
Sess. (1915), being Vernon’s Ann., Civ. St
Supp. 1918, art. 30, subd. 80, organizing Bight-
jeth judicial district, declaring, that clerk of
Harris county shall be clerk of that judicial
district, and shall reccive $1,200 per year as
additional compensation, is invalid under Const.
art. 8, § 56, as special legislation for regulat-
ing affairs of Harris county.

2. Evidence @=4!1—Courts take judicial knowl-
edge of system, construction, and regulation
of eourts.

Courts take judicial knowledge of forms
and systems of courts, of their construction,
and laws relating to their officers and opera--
tion. N
8. ‘Statutes &==64(3)—Invalidity of particular

section of act creating judicial distriet held
not to invalidate whole.

Validity as a whole of Acts 84th Leg., 1st
Called Sess. (1915), e 19, organizing Bight-
jeth judicial district, held not affected by in-
validity of section 5 (Vernon's Ann. Civ. St.
Supp. 1918, art. 80, subd. 80), relative to
clerk’s compensation.

Brror to Court of Civil Appeals, of First
Supreme Judicial District.

Suit by Harris County against O. M.
Duclos and others. Judgment for plaintiff
was affirmed by the Court of Civil Appeals
251 8. W. 569), and defendants bring errox,
Affirmed.

Fulbright, Crooker & Freeman, of Houston,
for plaintiffs in error.

Louis, Campbell & Nicholson, of Houston,
for defendant in errvor,

PIERSON, J. As a statement of the case
we take the following from the original
opinion of the honorable Court of Civil Ap-
peals: '

“In 1915 by a statute appearing as chapter
19, Acts of the First Called Session of the
Thirty-Fourth Legislature (Vernorn’s Ann. Civ,
St. Supp. 1918, art. 30, subds. 23, 80), the
Twenty-Third judicial district of Texas was re-
organized, and the Kightieth judicial district
created. Section 5 of that act is as follows:
‘Sec. 5. That the clerk of the distriet court
of Harris county, as that office is now consti-
tuted, and his successor in office, shall be the
clerk of the district court of the Xightieth ju-
dicial district of Texas in Harris county, and
shall perform all the duties pertaining to the
clerkship of said court, as well as the dutjes
imposed upon him ag the clerk of other district
courts of Harrig county, and for such addition-
al service, shall receive twelve hundred dol-

lars per year, as additional compensation to
be colleeted out of the fees allowed by law.

“The cause now at bar involves the validity
of only so much of thé concluding provisions
of this quoted section ag recites that: the clerk
of the district court of Harris county for his
services, as clerk of the new or Eightieth dis-
trict eourt in that county ‘shall receive twelve
hundred dollars per year, as additional com-
pensation to be collected out of the fees al-
lowed by law.)

“Appellant was the districet clerk of Harris
county, and as such, for the period covered by
this suit, in addition to the maximum amount
allowed him under the general fee bill, had col-
lected and retained the sum of $223.37, which
he claimed the right to withhold under the
quoted provision of the act creating the Hight-
jeth district court. At the suit of Harris
county to recover this excess, the trial court
gave it judgment, and the clerk and his official
bondsmen appeal.

“We think the court below did not err, and
affirm the judgment.”

In its opinion it says:

“The portion of the gquoted section here in-
volved, undertaking as it does to fix the amount
of fees or compensation which may be retained
by the district clerk of Harris county, in addi-
tion to that allowed him under the general fee
bill, applies only to that particular officer and
county, and is therefors a local avd special
law.”
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It holds also that the provision complained
of constitutes a regulation of*the affairs of
Harris county within‘the meaning of article
3, § 56, of the Constitution of Texas, and for
both reasons said provision is invalid as be-
ing obnoxious to said section 56, article 3, of
the Constitution.

Article 8, § 56, of the Constitution, pro-
vides:

“The Legislature shall not, except as other-
wise, provided in this Constitution, pass any
local or special law * * * regulating the af-
fairs of counties, cities, towns,” etc. “And in
all other cases 'where a general law ‘can be
made applicable, no local or special law shall
be enacted.”

[1] After a thorough study of the question,
'we have no doubt of the correctness of the
holding of the Court of Civil Appeals.

The opinion of Mr. Justice Graves, is don-
vincing, and we feel that it is unnecessary
for ug to elaborate upon it to any great ex-
tent. For further analysis and discussion, see
Duclog v. Harris County, 251 8. W. 569.

We granted the HWrit of error because we
questioned whether this provision granting
additional compensation to this officer was
special or local, in view of ‘the fact it is a
part of a law creating a district court,
which. is ‘a general law. An act creating
a distriet court iy & general law, and as a
matter of course the Legislature has the
authority in the creating act to legislate
as Ito all necessary provisions and essential
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elements of the court; but that does not
justify the inclusion of local or special laws
or provisions which are in themselves subject
to general legislation, and which in fact
are provided for and controlled by general
laws. Such provisions, even though includ-
ed in a general law, are nevertheless special
and local.

If the Legislature had, by enactment other
than in the bill creating the court, attempted
to increase the salary of the clerk of Harris
county alone, such enactment would clearly
be a special and local law, and violative
of section 56, article 8. Can the fact that
it is included in the provisions of a general
law creating a new court in, a county in
‘which a clerk for all district courts was al-
ready provided and his compensation fixed
under a general law, the same as for all
other clerks in like counties, change its na-
ture and effect from. that of a special and
local law? We think not. To so hold would
be to look to the form and not the spirit and
purpose of the law.

The provision under consideration certain-
Iy does single out the district clerk of Har-
ris county and provide for him a salary or
compensation as district clerk different from
that of any or all like district clerks in the
state. If the Legislature had, by such a
measure, decreased the compensation of the
distriet clerk of Harris county by $1,200 per
annum below that of such clerks in the other
like counties having a large population and a
number of courts, the legal proposition would
be the same—an attempt under the form of a
general law to pass a special or local one
which could affect only the one officer in the
one county, and for which a, general law was
not only applicable, but had already been
provided.

The act creating the court was essentially
a general act or law. The provision pro-
viding for extra compensation of the clerk
different from all other like clerks, as al-
ready provided for by the law in the Maxi-
mum Fee Bill, was essentially special and
Yocal. Under these conditions we are of the
opinion that the fact that it was included
within the body of the general law does not
change its character, nor make it immune
from the constitutional prohibition.

[2] The Legislature in its creative power
thas the authority in the creating act to pro-
vide all essentials of the thing created, but
this rule cannot change the condition that
exists here. The courts will take judicial
knowledge of our form and system of courts,
of their construction, and the laws relating
to their officers and their operation. A clerk
is an essential to a district court, and also
each county is by law provided with one,
and his compensation provided for in a gen-
eral fee bill or law.

Plaintiff in error fnakes the argument that,

WYLIE v. HAYS
(268 8.W.)
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even if this is a special or local law, the rec-
ord does not negative the making of proper
publication of notice, and therefore it is
valid as a special or local law. It would not
seem that this could be so. If the stibject is
one that the Constitution inhibits from being
enacted as a special or'loeal law, such spe-
cial or local law would be invalid with or
without publication of notice.

{31 Since, as held by the Court of Civil
Appeals, this provision is not an essential or
necessary part of the law creating the
Bightieth district court, and it is clear that
the Legislature would not have declined to
pass the law with this provision omitted, the
validity of the rest of the act is unaffected
by the invalidity of this provision.

The judgments of the Court of Civil Ap-
peals and district court are affirmed.

.

WYLIE v. HAYS et al. (No. 458-3980.)

(Commission of Appeals of Texas, Section B.
June 6, 1924.)

. Constitutional law &=277({)—Power of
sale held valuahle contract right within con-
stitutional guaranties, hut subject to regula«
tion under police power.

Power of sale created by deed of trust or
other contract lien is valuable contractual right,
full exercise of which is maintained by Const.
U. 8. amend. 14, and Const. art. 1, § 19, but
such right may be regulaied -or denied by Leg-
islature in proper use of police power.

2, Constitutional law €=276—When law reg-
ulafing contracts to he executed is superior
to liherty to coniraet stated.

If law regulating contracts to be executed
in future hag as its object that which is con-
sidered by Legislature to be public welfare
and prescribes means necessary to accomplish
that object and operates in reasonable and
not arbitrary or oppressive manner, it is with-
in police power, constitutes due process, and
is superjor to liberty to contract.

3. Constifutional law @=276—=Mortgages &

' 330—Statute providing sale of land under
power in deed of trust shall he im county
where land lies held not invalid.

Rev. St. art. 3759, providing that sale of
land under power in deed of trust shall be
made in county where land is situated, has rea-
sonably for its object the welfare of the pub-
lic and does not operate in arbitrary, capri-
cious, or oppressive manner, is valid exercise
of police power, constitutes due process, and
is superior to liberty to contract. .

4. Mortgages &=I—Have not effect of con-
veyances.
"Mortgages have mnot the effect of convey~
ances.
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