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App) 248 8. W. 1070. The assignment is
overruled.

Tor the reasons assigned, the judgment of
the trial court is in all things affirmed,

BURGESS et al. v. AMERICAN RIO
GRANDE LAND & IRRIGATION
CO. (No. 7766.)

Court of Civil Appeals of Texas.
tonio. April 20, 1927.

Rehearing Denied May 18, 1927.

1. Constitutional law &==62, 80(2)—Statutes
providing for hoard of water engineers held
not invalid as ereating executive hoard with
legislative and judieial powers (Rev. St. 1925,
arts, 7560-7568; Const.art. 2, § (, art. 3, § I,
and art. 5, § 1).

Rev. St. 1925, arts. 7560—7568, providing for
board of water engineers, keld not unconstitu-
tional as violating Const. art. 2, § 1, art. 3, §
1, and art. 5, § 1, relative to powers of leg-
islative, judicial, and executive departments of
government on ground that such statutes clothe
executive board with legislative and judicial
powers,

2. Constitutional law &= 298(3)—Waters and
water courses €=2[6—Statutes providing for
board of water engineers held net unconsti-
tutional as violating due process clauses (Rev.
8t. 1925, arts, 7560-7568; Const. TeX. art.
1, § 19; Const. U. S. Amend. 5).

Rev, St. 1925, arts. 7560-7568, providing
for board of water engineers, held not uncon-
stitutional as violating Const, Tex. art. 1, §
19, and Const. U. 8. Amend. 5, providing for due
process.

8. Constitutional law &==40-~Statute cannot be
declared void for apparent injustice, want of
public policy, or violation of fundamental prin-
ciples of government.

No statute should be declared void because
of apparent injustice or want of publie policy,
nor because it violates fundamental prineciples
of government, since judiciary can only arrest
execution of statute when it conflicts with Con-
stitution,

San An-

4. Constitutional law &==48—Statute must bhe
shown invalid beyond reasonable doubt.

No statute should be declared void if there
be reasonable doubt in judicial mind of its
invalidity.

5. Constitutionad law &=60, 80(!)~~Legisla-
ture cannot delegate power to make laws, nor
clothe any agency except courts with judicial
power,

Legislature cannot delegate power to make
laws, nor clothe any other agencies of govern-
ment with judicial power except courts. .

6. Constitutional law &=20—Legislative con-
struction of Constitution should be considered
in determining constitutionality of law.

‘When constitutionality of law is under in-
vestigation, legislative comstruction of Consti-
tution should always be considered.

7. Waters and water courses ¢=o2[6--Legisla-
fure’s power to establish water board is in-
herent without direct or special constitutione
al provision.

Legislature has authority to establish water
board to administer certain laws, and such pow-
1 er would be inherent in Legislature without di-
rect or special constitutional provision there-
for.

8. Constitutional law @=43(1) — Irrigadion
company recegnizing board of water engi-
neers’ authority to make rates may he pre-
cluded from raising constitutional question
as fo rates.

Irrigation company, by recognizing right of
board of water engineers to malke rates for
five years, may be precluded by such action
from raising constitutional question as to such
rates.

9. Constitutional law &=26, 27—Federal Con-
stitution should be strietly and state Con-
stitutions Iiberally construed; federal heing
limited, and state being general.

Strict construction required in construing
federal . Constitution does not apply to con-
struction of state Constitutions, which should
be given liberal and broad construction, since
national government is one of enumerated pow-
ers while governments of states are possessed
of all general powers of legislation,

Appeal from District Court, Hidalgo Coun-
ty; J. E. Leslie, Judge.

Suit by A. Burgess and others against the
American Rio Grande Land & Irrigation
Company. From a judgment of dismissal,
plaintiffs appeal. Reversed and rendered.

Gause & Kirkpatrick, of Mercedes, for ap-
pellants.

D. W. Glasscock, of Mercedes, for appellee.

The Attorney General, amicus curie, fox
the State and board of water engineers.

FLY, C. J. A. Burgess, M. J. Clark, and
Joe Hess, appellants herein, instituted this
action against appellee to obtain a writ of
injunction restraining it from the enforce-
ment and collection of increased water rates
arbitrarily fixed by it, and to restrain the
collection of any water rafes in excess of
those fixed by the state board of water
engineers and from refusing water for ir-
rigation purposes to appellants. Appellee as-
sailed the petition on ground of want of
jurisdiction in the court and pleaded in
abatement of the suit the unconstitutionality
of the aet ereating the board of water en-
gineers. 'The court, by agreement, heard
the case on the plea in abatement and denied
the injunction and dismissed the cause on
the ground that articles 7560, 7561, 7562, 7563,
7564, 7565, 7566, 7567, and 7568 of Revised
Civil Statutes of 1925, enacted by the Thirty-
Rifth Legislature, are unconstitutional under
the provisions of section 1, article 2, section 1,
article 8, and section 1, article 5, Constitution
of the state of Texas, and the Fifth Amend-
ment to the Constitution of the United States
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of America. The grounds stated in the judg-
ment for such unconstitutionality are:

“In that it appears that said board of water
engineers, and the members thereof, are of and
belong to the executive department of the gov-
ernment of the state of Texasg, and said statutes
constitute and attempt to devolve upon said
board and its members powers properly at-
tached and belonging to the legislative and/or
judicial departments of the government of the
state of Texas; and including particularly the
power to fix rates for the furnishing of water
for irrigation purposes by corporations organ-
jzed for irrigation purposes, which power 'is
attached and belongs exclusively to such legis-
lative department; and also including the pow-
er to hear, consider, and determine complainte
and controversies, to hear evidence thereon,
and to render decision in writing thereom, and
to make and enter binding and enforceable or-
ders and decrees, ete., all whereof are attach-
ed and belong exclusively to said judicial de-
partment; and, further, in that the application
and enforcement of said statutes, as herein
gsought by plaintiffs, would deprive the de-
fendants herein of their property, privileges
and/or immunities contrary to the due course
of the law of the land, and of their property
without due process of law.”

[1, 2] Section 1 of article 2 of the Consti-
tution divides the powers of the state gov-
ernment into three departments (legislative,
judicial, and executive), and provides that
“no person, or collection of persons, being of
one of these departments, shall exercise any
power properly attached to either of the oth-
ers, except in the instances herein expressly
permitted.” Section 1 of article 3 provides
for the legislative power being exercised by
a Senate and ¥ouse of Representatives.
Section 1 of article 5 names the different
courts of the state. Section 19 of article 1
is the due process provisiom, as is Amend-
ment 5 to the federal Constitution. The
foregoing are the provisions of the two Con-
stitutions held by the trial judge to have
been infringed by the passage of laws
creating the board of water engineers, as
contained in articles 7560 to 7568, inclusive,
of the Revised Civil Statutes of 1925. The
articles in question are assailed on the
ground that they endeavor to clothe an exec-
utive board with legislative and judicial
powers.

The statutes unconstitutional as stated in
the plea in abatement are those stated in the
judgment hereinbefore copied.

At times, in the proper exercise of its
judicial duties, it becomes necessary for a
court to pass upon the constitutionality of
statutes, because the judiciary are sworn to
execute the laws of the land, and no statute
passed by a legislative body can become a
law of the land wunless passed by the au-
thority and in consonance with constitutional
requirements. Constitutions are the expres-
sion of the sovereign will of the people, and
every law must be based thereon, or at least

295 SOUTH WESTERN REPORTER

(Tex.

not antagonistic thereto. As said by Judge
Cooley: y

“It must be evident to any ome that the
power to declare, a legislative enactment void
is one which the judge, conscious of the falli-
bility of the human judgment, will shrink from
exercising in any case where he can conscien-
tiously and with due regard to duty and official
oath decline the responsibility. The legisla-
tive and judicial are co-ordinate departments
of the government, of equal dignity; each is
alike supreme in the exercise of its proper
functions, and cannot directly or indirectly,
while acting within the limits of its authority,
be subjected to the control or supervision of the
other, without an unwarrantable assumption
by that other of power which, by the Constitu-
tion, is not conferred upon it.” Cooley, Const.’
Lim. p. 227.

[3] No statute should be declared void
because of its apparent injustice or its want
of public policy, nor yet because it may be
thought a statute violates fundamental prin-
ciples of government. “The judiciary can
only arrest the execution of a statute when
it conflicts with the Constitution.” Cooley,
Const. Lim. p. 236.

f4] No statute should be declared void if
there be a reasonable doubt in the judicial
mind of its invalidity, and the rule has been
laid down, which we believe to be sound,
that acts passed by Congress and Legisla-
tures must be viewed from a different stand-
point because Congress, under the Consti-
tution of the United States, has its powers
enumerated, but Legislatures are clothed
with all general powers of legislation. As.
said in Sill v. Village of Corning, 15 N. Y.
297: )

“The state, as to subjects of a domestic na-
ture, is a sovereign political power, and the
Legislature can provide such agencies for the
administration of the law and the maintenance
of public order as it shall judge suitable, where
no prohibition, expressly made or mnecessarily
implied, is found in the Constitution.”

[61 The Xegislature cannot delegate its
power to make laws, nor can it elothe any
other agency of government with judicial
power except courts. That fundamental
rule, however, must have some apparent,
though not real, exceptions. The customs
of the ages have given the Legislature the
power to create agencies to carry out the
legislative intent and administer details in
matters conducing to the prosperity and use-
fulness which could not be administered, for
obvious reasons, by the Legislature., To such
agencies the Legislature does not delegate
the power held by it alone to enact laws,
but clothes them with the powers of admin-
istration of laws created by the Legislature.
The act does not seek to give legislative
powers to the board of water engineers, but
merely created the board and defined its
functions and duties. The board has no
powers except those specially givem by the

\
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statute and those powers are clearly admin-
istrative or ministerial. As said by this
court, through Associate Justice Neill, in
Gulf, C. & S. F. Railway v. State, 56 Tex.
Civ. App. 358, 120 8. W, 1028, a case attack-
ing the State Railroad Commission along the
same lines followed in this suit in connection
with the water board:

“It is, However, sometimes difficult to clear-
ly define the line between a delegation of leg-
islative power and a grant of authority to per-
form acts which are in their nature quasi leg-
islative, but not strictly so. The constitution-
al inhibition which prevents the delegation of
legislative power does not prevent the grant of
authority to make rules and regulations for the
government of a particular subject.”

There can be no doubt that the Legislature
would have the right to fix rates and performe
all the other labor committed by it to the
water board, and undoubtedly it could create
an agency to put into execution certain mat-
ters commanded by it. If a Legislature has
no power to create an agency to ascertain
the amount of water to be furnished those
entitled to it, and to fix reasonable rates
for the same, then the whole irrigation sys-
tem of the state falls to the ground, and the
thousands of acres of rich lands in the semi-
arid portions will revert to their primitive
state of unproductiveness, and many thou-
sands of our people deprived of a means of
livelihood. It would be an impossibility for
the Legislature, except through an agency,
to perform the duties placed by it on the
water board. No question is more firmly
settled than the power of the Legislature to
create a Railroad Commission and invest
it with greater powers than have ever been
dreamed of in connection with a water board.
That would be true in the absence of the
constitutional provision authorizing the Leg-
islature to provide agencies executing its
power to regulate freight and passenger
tariffs, correct abuses, and prevént discrim-
ination and extortion. Any one acquainted
with the history of Texas when the question
of regulating freight and passenger tariffs
was under discussion will remember the bit-
ter opposition to such power being exercised
by the state, and one of the greatest political
battles ever fought in Texas was over the
question of the regulation of railroad com-
panies and other corporations, proposed and
advocated by Governor James 8. Hogg. The
proponents of railroad regulation, in order
to make that prineciple irrevocable, caused
the submission of section 2, article 10, of the
Constitution, and adopted it in 1890. The ex-
ecution of that provision was one of the
main subjects of contention in the memorable
campaign of 1892, when Governor Xogg
triumphed over his enemdes and the op-
ponents of the restraint and regulation of
corporations. There iS no room for doubt

that a Railroad Commission could have been:

created without the aid of an amendment to
the Constitution, as the Interstate Commerce
Commigsion was established without the aid
of an amendment to the federal Constitution,
and given power that the imagination of our
forefathers could mnever have pictured.
Those powers have been sustained by courts,
state and federal, all over the Union, and are
now seldom questioned. Those powers are
so extensive that state commissions have be-
come sinecures and the infiluence of the fed-
eral commission is felt in every part of the
Union and is exercised over almost every
act of railroad companies, even to prescrib--
ing when they shall or shall not build a .
few miles of road, completely within the con-
fines of a single state. The extraordinary
power and authority conferred on the Inter-
state Commerce Commission by the Congress
of the United States have met with the ap-
proval of the court of last resort in the Union,
although there is no direct, if indirect, sanc-
tion for such action in the federal Counstitu-
tion, and the Fifth Amendment, or due process
clause, of the Constitution has not been held
to be invaded by the act. How, then, could it
be held that the creation of the water board
is in conflict with that provision?

We have not had our attention callea to
any decision holding that the Legislature has
not the power without direct authorization
from the Constitution to appoint agencies
to execute its will, but, on the other hand,
the Supreme Court, in the case of Railvoad
Commrission v. Railway Co., 90 Tex. 340, 38
8. W. 750, held:

“We have considered the matter as if the au-
thority exercised by the Legislature must be
derived from the Constitution, not intending to
hold that it might not have been exercised in-
dependently of the provisions of article 10,
section 2, of that instrument.”

[6] That direct constitutional authority is
not deemed necessary to lodge the power
in the Legislature to create such agencies as
a Railroad Commission is shown by the fact
that the Railroad Commission has, ‘without
direct constitutional authority as given in
the case of railroads, been given statutory au-
thority over oil and gas pipe lines in Texas.
Title 102, arts. 6004 to 6066, Rev. Civ. Stats.
of 1925; City of Denison v. Gas Co. (Tex.
Civ. App.) 257 8. W. 616. By a law passed
by the Fortieth Legislature (Acts 1927, c. 270),
motor busses have been placed under the
guidance and regulation of the Railroad
Commission. This indicates the legislative
construction of- the Constitution, which is
always considered when the constitutionality
of a law is under investigation.

[7] There can be no-doubt that the Legis-
lature has the authority to establish Railroad
Comniissions, water boards, or agencies by
other names to administer the certain laws,
which require such agencies to administer
laws, and this power would be inherent in
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the Legislature without direct or special con-
stitutional provision therefor. In the case
of Reagan v. Loan & Trust Co., 154 U, S.
862, 14 S. Ct. 1047, 38 L. Ed. 1014 the Su-
preme Court of the United States considered
the Texas Railroad Commission, and in dis-
cussing it held:

“Passing from the question of jurisdiction to
the act itself, there can be no doubt of the
general power of a state to regulate the fares
and freights which may be charged and re-
ceived by railroad or other carriers, and that
this regulation can be carried on by * * *
a commission. Such a commission is merely an
administrative board created by the state for
carrying into effect the will of the state as ex-
pressed by its legislation. * * * No valid
objection, therefore, can be made on account
of the general features of this act; those by
which the state has created the Railroad Com-
mission and entrusted it with the duty of pre-
scribing rates of fares and freights as well as
other regulations for the management of the
raflroads of the state.”

In other words, the Supreme Court upheld
the power of the Legislature to create a
commission to regulate rates and other af-
fairs of railroad companies, without refer-
ence to any direct authority from the state
Qonstitution. The decision is a complete
answer to contentions of appellee which were
upheld by the judgment of the lower court.
In the cases known as the Railroad Commis-
sion Cases the same ruling was made in re-
gard to the Railroad Commission of Missis-
gippi. Stone v. Farmers’ Loan & Trust Co.,
116 U. 8. 307 to 347, 6 S. Ct. 334, 388, 1141,
29 L., Ed. 636, and other cases. Every ob-
jection urged to the laws creating the board
of water engineers has been urged to Rail-
road Commissions in state and federal courts
and the statutes creating them invariably
sustained. The Legislature has not delegat-
ed or surrendered any of its powers to the
board of water engineers through the stat-
utes held to be unconstitutional.

There is no merit in the contention that
judieial functions have been conferred upon
the water board. The contention of appel-
lees is that the fixing of rates, and in consid-
ering possibly other matters, must be the
exercise of functions given to the judiciary
alone. That contention made in connection
with state Railroad Commissions has been
often considered and never -sustained. In
considering the rate-making power of the
Railroad Commission of Kentucky, in the
case of Louisville & N. Railway v. Garrett,
2381 U. 8. 807, 34 8. Ct. 51, 58 L. Ed. 229, the
Supreme Court said:

“The contention ig that, before the commis-
sion makes such an order, it is required to
exercise judicial funhctions. It is first to de-
termine whether the carrier has been exacting
more than is just and reasonable; it is to give
notice and a hearing; it is to ‘hear such state-
ments, arguments or evidence offered by the
parties’ as it may deem relevant; and it is in
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case it determines that the earrier is gullty
of extortion’ that it is to prescribe the just
and reasonable rate. Still, the hearing and
detefminatmn, viewed as prerequisite to the fix-
ing of rates, are merely preliminary to the
législative act. To this act, the entire pro-
ceeding led; and it was this consequence which
gave to the proceeding its distinctive character.
Very properly, and it might be said, necessari-
ly—even without the express command of the
statute—would the commission ascertain wheth-
er the former, or existing, rate, was unreason-
able before it fixed a different rate. And in
such an inquiry, for the purpose of prescrib-
ing a rule for the future, there would be no in-
vasion of the province of the judicial depart-
ment. Iven where it is essential to maintain
strictly the distinction between the judicial
and other branches of the government, it must
still be recognized that the ascertainment of
facts, or the reaching of conclusions upon evi-
dence taken in the course of a hearing of par-
ties interested, may be entirely proper in the
exercise of executive or legislative, as dis-
tinguished from: judicial, powers. The Leg-
islature, had it seen fit, might have conducted
similar inquiries through committees of its
members, or specially constituted bodies, upon
whose report as to the reasonableness of ex«
isting rates it would decide whether or mnot
they were extortionate and whether other rates
should be established, and it might have used
methods like those of judicial tribunals in the
endeavor to elicit the facts, It is ‘the nature
of the final act’ that determines ‘the nature of
the previous inquiry.’”

The decision in the case of Board of Water
Engineers v. McKnight, 111 Tex. 82, 229 8.
W. 301, we do not believe is in conflict with
the decision of the Supreme Court of the
United States from which we have quoted.
In the Texas case, if we understand the deci-
sion, it is held that the water board cannot,
under the Constitution, “decide the most in-
tricate questions of law and of fact—ques-
tiong with respect to the validity and supe-
riority of land titles, questions of contract,
questions of boundary, questions of limita-
tions, and questions of preseriptions.” We
are not being confronted with any sueh ques-
tions in considering the different articles of
the statute declared by the trial judge to
be unconstitutional and void. It may with
equal propriety be said of the water board,
as was said by the Court of Civil Appeals of
the Fifth Supreme judicial district, in pass-
ing upon the law placing the oil and gas in-
terests under control of the Railroad Com-’
mission, in City of Denigon v. Municipal Gas
Co., 257 S. W. 616. The court said:

“The act is not unconstitutional on the ground
that it undertakes to deprive courts of consti-
tutional duties conferred upon them and to
empower a nonjudicial body to exercise such
judicial duties. The fixing of rates and regu-
lating gas utilities in the manner provided by
the terms of the statute is not a judicial fune-
tion, and is therefore not an invasion by the
Legislature of the judicial branch of govern-
ment,”
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It is true that a writ of error was grant-
ed in the case on February 13, 1924, but it
was not granted on any ground enumerated
in the statute but the notation on.the applica-
tiom, for the writ is, “Granted, on account of
the importance of the questions.” That oc-
curred three years ago, and we have seen no
decision in the case.

The exhaustive opinion of the Supreme
Court on riparian rights in Motl v. Boyd, 236
S. W. 458, seems to uphold the irrigation laws
of Texas, at least as to the articles under
consideration at this time, because it says:

“The statutes involved in the present case
are mere administrative statutes, by which a
license is granted or refused, and nothing ad-
judicated.”

[8] In conclusion, it may be said that the
jrrigation company appears in no favorable
light in insisting that the board of water
engineers has no constitutional right to make
rates for water when it has been recogniz-
ing its right to do so for five years. This
court has held that such action precludes
appellee from raising the eonstitutional ques-
tion as to rates. Kohler v. Irrigation Co.
{Tex. Civ. App.) 222 8. W, 337.

In conclusion, we copy as peculiarly ap-
plicable to this case the language of Judge
Dibrell, in Tmperial Irrigation Co. v. Jayne,
104 Tex, 895, 188 S. W. 575, Ann. Cas. 1914B,
822, in regard to the irrigation laws:

“The aect under investigation is a public
grant for public advantage, seeking to re-
claim a vast portion of our state from bar-
renness and nonproductiveness and to enhance
the value of the publie school lands situated in
the arid and semiarid districts by subjecting
them to the magiec of irrigation, and.being a
public grant for public advantage must be lib-
erally construed.”

[8]1 That was said in regard to a grant to
a corporation, and with how much more force
does it apply to an agency of the state,
created to control and supervise the placing
of water on rich acres of Texas that are cry-
4ng out for it, and returning food and com-
-fort therefor to thousands of citizens, No
narrow contracted view of the state Con-
stitution should impede the onward progress
of the state or set back the hands of the
-clock of progress to the uncontrolied, un-
hampered days of the chaparral and coyote.
‘No such rigid rules of construection should
be applied to a state Constitution as are or
should be applied to the federal Constitution.
As said by Judge Cooley, Gonst1tut10na1 Limi-
tations, p. 242:

“The government of the United States is one
.of enumerated powers; the governments of

the states are possessed of all the general pow-
ers of legislation.”

Strict construction should be given in the
one case, liberal and broad counstruction in
the other.

The bill sets up a meritorious cause in
equity, and the judgment will be reversed
and here rendered granting the injunction
prayed for.,

CO. et al. v.
(No. 1485.)

Court of Civil Appeals of Texas.
May 2, 1927,

Rehearing Denied May 25, 1927.

. Judgment &=>9l—Agreed judgment, in tres-
pass to try title, eonveying to defendants
tracts separated by strip left as right of way
for plaintifi’s convenience, awarded title to
sirip to defendants with public easement
for plaintiff’s bhenefit.

Agreed judgment, in trespass to try title,
conveying to defendants two tracts of land
along river separated by 60-foot strip “left
as a right of way for the convenience of”
plaintiff, held to award title to such strip to
defendants with public easement for benefit
of plaintiff and assigns, in view of rules of
construection for ambiguous judgments and
practical construction by parties thereto. )

2, Trial .@=136(3)~Construction of ambig-
uous judgment .presents law question.
Construction and interpretation of ambig-.
uous judgment presents question of law for
court,

MAGNOLIA' PETROLEUM
CASWELL et al

Beaumont.

8. Judgment €=524—Judgments must be con-

strued as whole giving effect to every part.

Judgments must be construed as -2 whole
and so as to give effect to every word and‘part

4, Judgment &==526~~Entire ]udgment roll
may he considered in interpreting amblguous
judgment, and necessary legal xmpllcatlons
are included, though not expressed.

The entire judgment roll may be looked to
for purpose of interpreting ambiguous judge
ment, and necessary legal implications are in-
cluded, though not expressed in terms.

5. Judgment &=>=524~In interpreting ambhig-
uous judgment, legal effeet, rather than lan-
guage used, governs,

Liegal effect, rather than mere language
used, governs in interpretation of ambiguous
judgment,

6. Judgment €==526—In construing ambiguous
judgment, entire record may be considered.
In cases of ambiguity, or doubt, entire
record may be examined and considered in
construing judgment.

7. Judgment &=»524—Judgments should have
reasonable intendment,

. Judgments are to have reasonable intend-
ment.

8. Judgment &=524-~Interpretation of judg-
ment which renders it more reasonahle, ef-
fective, and coneclusive will he adopted.

‘Where judgment is susceptible of two in-
terpretations, that rendering it more reason-

@Tor other cases see same topic and KEY-NUMBER in all Key-Numbered Digests and Indexes





