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to make valid the bonds and all proceedings
under’ which they were issued involved in
this case. Tt follows from the foregoing that
it is the duty of the Attorney General to ap-
prove the bond record as prayed for, and
that the writ of mandamus ought to issue.
Mandamus awarded.

GREBENWOOD, J., not sitting,

TRIMMIER et al. v. CARLTON et al.
(No. 4226.)

Supreme Court of Texas.. June 4, 1927.
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A. K. Doss, of Ballinger, and Gaines &
Gaines, of San Antonio, for plaintiffs in er-
TOor.

Carden, Starling, Carden, Hemphill & Tay-
lor, of Dallas, for defendants in error.

QURETON, C. J. This case originated as
an election contest, over which the Supreme
Court ordinarily would not have jurisdiction.
In the course of its progress, however, its
form was changed, the election contest fea-
ture being eliminated. The opinion of the
Court of Civil Appeals contains 4 fair résumé
of the case, and we deem a complete state-
ment in this opinion unnecessary. See opin-
jion of the Court of Civil Appeals, Trimmier
v. Carlton, 264 S. W, 253,

On July 9, 1928, J. L. Scott and 292 others
filed with the board of water engineers a pe-
tition for the creation of a conservation and
reclamation district out of territory lying in
Coke, Runnels, and Tom Grenn counties, un-

der the Conservation Amendment to the Con-
stitution, art, 16, § 59, and by authority of
chapter 87, Acts of the 85th Legislature, and
amendments and additions thereto.

The general method of irrigation contem-
plated, as shown by the petition to the board,
was the construction of a dam across the
Colorado river near the town of Bronte, in
Coke county, and conducting the water thus
impounded by gravity in the usual way to and
over the lands to be irrigated. The purposes
of the district were the irrigation of the lands
therein and those which might be added
thereto, to furnish water for domestic and
commercial purposes, to sell any surplus it
might have for the irrigation of lands not
situated in the district, to co-operate with the
federal reclamation service for irrigation
purposes. Generally, the petition stated that
the district was to have “full power and au-
thority to do and perform all acts authorized
by chapter 67 (87) of the Acts of the 35th
Legislature of the State of Texas, and any
and all amendments or additions thereto,
whether heretofore or hereafter to be made.”

The method of irrigation contemplated and
the objects thus defined were all within the
statutes, if these statutes are applicable and
valid. Vernon’s Civil Statutes (1922 Supple-
ment) arts. 5107—1, 5107—24, 5107—108,
5107—118, 5107—122L, 5107—122n; Id. (1918
Supplement) arts. 5107—20, 5107—21, 5107—
83, 5107T—109, 5107—110; Acts 88th Legis-
lature (1928 2d Called Sess.) e. 11; Vernon’s
Complete Texas Statutes, arts. 5107—267 to
5107—276. .

The land embraced in the proposed dis-

trict was approximately 175,000 acres, and
the estimated cost of the improvements nec-
essary to irrigate it was $5,000,000,
In response to the prayer of the peti-
tion, after the issuance and service of the
statutory notice a hearing was had by the
board of water engineers, at which parties
appeared for and against the creation of the
districet, and offered evidence in support of
their respective contentions. Upon this hear-
ing the board changed the boundaries of the
district as originally proposed, so as to elim-
inate therefrom about 16,000 acres of land,
and to add thereto approximately 1,000 acres
not previously included. Whether or not
this addition was made after notice to the
owners thereof, other than the statutory no-
tice of hearing, the record does not disclose,
but no question is raised as to that. Such
notice and hearing, unless waived, are es-
sential to due process, and the statute in au-
thorizing the inclusion of additional lands no
doubt contemplates a notice to the owners
thereof and an opportunity to be heard at
some stage of the proceeding. Ross v. Board
of Supervisors, 128 Iowa, 427, 104 N, W. 506,
1 L. R. A, (N. 8.) 431; Browning v. Hooper,
269 U. 8. 396, 46 8. Ct. 141, 70 L. Id. 330.




The board after modifying the boundaries
as stated, found “that the organization of
such district and the construction of the pro-
posed irrigation system is feasible and prac-
ticable and that it is needed and would be a
publie benefit to the land included in the dis-
trict and would present a public utility,” and
entered the necessary order directing that an
election be held to create the district. Pux-
suant to this order, and within the terms of
the statute, the election was ordered and
held in each of the counties in which was lo-
cated a portion of the lands to be embraced
in the district.

Returns showed that a majority of all the
votes cast in the entire district was against
its creation and the issuance of preliminary
or organization notes. There were three in-
corporated towns in the district, however,
Ballinger, Bronte, and Miles. The returns
from Ballinger showed a Ilarge majority
against the organization of the district and
issuance of the notes, while the returns from
Bronte and Miles showed majorities in fa-

- vor of each proposition. By’eliminating Bal-
linger only from the district, a majority fa-
vored the creation of the district and the 4is-
suance of the notes. By eliminating all of
said incorporated towns, the creation of the
distriet and the issuance of the notes lost.
Inasmuch, however, as by eliminating Bal-
linger a2 majority of the votes in the proposed
district was in favor of the propositions sub-
mitted, the district was declared created, and
its directors qualified as such. Before the in-
junction was served on the officers of the dis-
trict, they made and entered -an order au-
thorizing the issuance of the organization
notes voted in the sum of $75,000, and pur-
ported to enter into a contract with one Hil-
lenmayer to gell them for this amount. At
this stage of the proceeding an injunction
was served, and the activities of the district
and its directors stopped.

The suit, in the course of which the tem-
porary injunction was issued, was filed by
the defendants in error, or some of them.
Final trial was before the court without a
jury, and judgment rendered against the
plaintiffs in error, the effect of which. was to
invalidate the creation of the district and
enJoin any further action by it. The trial
court filed conclusions of fact and law con-
sistent with this decree. Upon appeal to the
Court of Civil Appeals by plaintiffs in ervor,
this judgment was affirmed, and the case is
now before us by writ of error granted at a
previous term.

The conclusions of law of the trial court,
stated generally, were that the entire organi-
zation of the district, beginning with the peti-
tion and ending with the activities enjoined
in this action, was null and void, because the
statutes followed were mot applicable, and
because certain of the statutes were uncon-
stitutional.
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Opinion,

The trial court held the organization of
the distriet void, for the reason that such a
district could only be organized under the
Waiter Improvement Law as'it existed at the
time of the passage of the Canales Act in
1918 (Acts 35th Leg. [1918 4th Called Sess.] c.
25 [Vernon’s Ann, Civ. St. Supp. 1922, arts.
5107—2867 to 5107—276]).

The Canales Act, the authority for the or-
ganization of conservation and reclamation
distriets, adopted the Water Improvement
Aet, chapter 87, Acts Thirty-Fifth Legisla-
ture, as the law of the organization and gov-
ernment of such districts. The Water Im-
provement Act was afterwards amended in
material respects, and as amended was fol-
lowed in the organization of the district be-
fore us., The amendments, so far as here in-
volved, were in substance as follows:

(a) Under the Act of 1917 as it existed
when adopted by the Canales Act in 1918, the
vote necessary to establish a water improve-
ment district was a two-thirds vote. Ver-
non’s Texas Civil Statutes, 1918 Supplement,
arts. 5107—9, 5107—80. These provisions
were amended in 1919 so that the vote there-
after required was a majority vote. Vernon's
Texas Civil Statutes, 1922 Supplement, arts.
5107—9, 5107—80; Acts 1919 (2d Called Sess.)
c. 28, 8§ 9, 80.

(b) Under the law of 1917 as originally
adopted by the Canales Act districts in
more than one county could be organized only
through the commissioners’ courts of the
several counties. See statutes above cited.
These statutes were, however, amended in
1921, making the board of water engineers
the initial agency for the organization of dis-
tricts of this character., Vernon’s Texas
Civil Statutes, 1922 Supplement, art.
5107—80.

(c) At the time of the original adoption of -
the above named law by the Canales Bill,
no authority existed for submitting to the
voters of the proposed district the question
as to whether or not preliminary or organiza-
tion notes should be issued. Vernon’s Texas
Civil Statutes, 1918 Supplement, arts. 5107—
5, 5107—7, 5107—9. These sections of the
law were, however, amended in 1923, and
such notes provided for. Acts 38th Legisla-
ture, 2d Called Sess., c. 11, §§ 1-8.

All of these amendments were in effect
when the attempt was made to organize the
districts here involved, and were followed in
the organization, ’

Il Without mentioning at this point other
conclusions of the trial court, the primary
question for immediate discussion is whether
or not these amendments were applicable to
the organization of reclamation and conserva-
tion districts. The trial court and the Court
of Civil Appeals found that they were not
applicable. These conclusions were predicat-
‘ed upon the proposition that conservation and
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reclamation districts could only be organized
under the Water Improvement Act as it ex-
isted in 1918, when the Canales Act was
passed. In other words, the Canales Act
adopted the Act of 1917 as it existed in 1918,
and no amendment subsequent to that time of
the Water Improvement Act was effective in
so far as conservation and reclamation dis-
tricts are concerned. With this construction
we cannot agree. It is true that section 6 of
chapter 25, Acts of 1918 (4th Called Sess.),
as originally enacted, declared that conserva-

tion and reclamation districts organized for

the purpose for which water improvement
districts and irrigation districts had. there-
tofore been organized ‘“shall be governed
and controlled by the provisions of chapter
87, Acts of the Thirty-Tifth Legislature.”
But in 1919, at the Second Called Session of
the Legislature, this section was amended,
and to the provision that conservation and
reclamation districts should be governed by
chapter 87 of the Thirty-Fifth Legislature
was added, “and amendments thereto.” This
su}isequent" amendment is a clear-cut adoption
of chapter 87, Acts of the Thirty-Fifth Legis-
lature, together with amendments thereof,
except, of course, as otherwise provided in
the act. Vernon’s Complete Texas Statutes
1920, art. 5107—272; Acts 86th Leg. 1919 24
Called Sess. ¢ 12, § 1.

Il Statutes which refer to other stat-
utes and make them applicable to the subject
of legislation are called “reference statutes,”
and are a familiar and valid mode of legisla-
tion. The general rule is that when a stat-
ute is adopted by a specific descriptive refer-
ence, the adoption takes the statute as it
exists at that time, and the subsequent
amendment thereof would not be within the
terms of the adopting act. But when the lan-
guage of the adopting act is such as to evi-
dence an intention on the part of the Legisla-
ture that the act as it then existed and as it
might thereafter be amended was to be adopt-
ed, then the courts will give effect to that
intention, and the adopted act and amend-
ments thereto will be held to be within the
meaning of the adopting act and to govern
the subject-matter thereof. 25 Ruling Case
Law, pp. 907, 908, § 160; State v. Leich, 166
Ind. 680, 78 N, B. 189, 9 Ann. Cas. 302, and
notes page 303; Hutto v. Walker County, 185
Ala. 505, 64 So. 813, Ann. Cas. 19168, p. 372,
and notes page 375; . State v. Superior Court,
70 Wash. 352, 126 P, 920; Jones v. Dexter, 8
Fla, 276; Hay v. Baraboo, 127 Wis. 1, 105 N.
W. 654, 3 L. R. A, (N. 8.) 84, 115 Am. St.
Rep. 977; In re Guenthoer’s Estate, 235 Pa.
67, 83 A. 617, 618; Culver v. People, 161 IIL
89, 43 N, E. 812, 814; Dudley Gas Works Co.
v. Warmington, 29 Weekly Reporter (Q. B.
Div.), 680. A consideration of these and oth-
er authorities will show that the Legislature
plainly had the power to adopt chapter 87.
Acts of the Thirty-Fifth Legislature “and

amendments thereto,” including future
amendments. At the time of the passage of
the act amendatory of the original Canales
Bill, which was on July 15th by the House,
and July 17, 1919, by the Senate, chapter 87,
the adopted act, had never been amended.
The reference therefore was unmistakably to-
amendments to be thereafter enacted, and
necessarily embraced those here involved.

The Court of Civil Appeals predicates its
opinion largely on the use of the word “now”
used in the first section of the Canales Act,
and by applying thereto the rule announced
in Fischer v. Simon, 95 Tex. 234, 239, 66 S.
W. 447, 882.

Il The rule announced in Fischer v. Si-
mon, supra, is a rule of construction, its ap-
plication is for the purpose of ascertaining
the intent of the Legislature, and it ought
not to be applied when this will lead to an
absurdity or thwart the plain purpose of the
Legislature, 25 R. C. L. p. 1019, § 257, page
960, § 216; Eppstein v, State (Tex. Civ. App.)
138 S. W, 1124; Davis v. Payne (Tex. Civ.
App.) 179 8. W. 60; City of Corpus Christi v.
Mireur (Tex. Civ. App) 214 S. W, 528. Its
application in the present case would lead to
just such a result. In fact, the Court of
Civil Appeals, although applying the rule in
this case, said: :

“We may concede that this construction of
the several statutes results in a rather anoma-
lous situation, and throws the law in regard to
the creation of conservation and reclamation
districts into some degree of confusion.”

Il We ought not to give any legislative act
a construction which will throw the Iaw “into
some degree of confusion,” if it can be as-
certained that the Legislature had fairly ex-
pressed any other purpose. 25 R. C. L. p.
1018, § 256. The mere use of the word “now,”
though, a word ordinarily of the present
tense, is not a controlling factor. Revised
Statutes 1925, art. 10; 25 R. C. L. p. 964, §
219; Runnels v. Belden, 51 Tex. 48; State
v. Superior Court, 70 Wash. 852, 126 P. 920;
Atkingon v. Swords, 11 Ga. App. 167, 74 S.
. 1093.

The language employed in the first section
of the original Canales Act, to the effect that
conservation and reclamation districts could
be created and organized in any maxnner that
water improvement districts “are now au-
thorized by the laws of this state to be
created,” was not one of the exceptions to the
general adoption of chapter 87, Acts of the
Thirty-Fifth Legislature, provided for in sec-
tion 6, the adopting section. The exceptions
to the full and complete adoption of chapter
87 by section 6 clearly had reference to sec-
tions 3 and 4 of the original act, which read
together removed the limitations of indebted-
ness which might be incurred under section
52, art. 3 of the Constitution, and which were
carried into the Water Improvement Act by
chapter 87, Acts of 1917. "See chapter 87, §




56, Vernon’s Civil Statutes, 1918 Supplement,
art. 5107—57. :

There is nothing in the amended Canales
Act to evidence an intention that the escep-
tiong referred to in the amendment should
be extended or a different meaning given
them from that which they had in the orig-
inal measure.

It follows from what we have said above
that the amendments to the Water Improve-
ment Act here in issue did apply to con-
servation and reclamation districts, and
were properly followed in the organization
of the district here involved.

Il The trial court held that, even though
it be conceded there was authority in the
statutes for the issuance of preliminary notes
in districts located wholly within one coun-
ty, yet this provision of the statute had no
application to districts in more than one
county organized through the instrumental-
ity of the board of water engineers, as in
this case. This was erroneous. In enacting
this chapter, the Legislature only amended
those sections of chapter 87, Acts of the
Thirty-Fifth Legislature, and amendments
thereof, relating to the duties of commis-
sioners’ courts, and did not amend that sub-
division of the act of 1921 under which pe-
titions were filed for the organization of dis-
tricts in more than ome county with the
board of water engineers, and their orders
and action thereon. However, section 82 of
chapter 87, as amended by the act of 1921
(Acts 87th Leg. e. 13), declared that districts
lying in more than one county should ‘“be
governed by and exercise all the rights, privi-
leges and powers provided by law as per-
taining to districts lying within one coun-
ty.” It is obvious from a reading of chapter
11 that one county districts are authorized
to have submitted at the time of their or-
ganization the issue of the issuance of notes
of the district, and under the provision just
above referred to this authority must be
read into the law with reference to the or-
ganization of districts lying in more than
one county.

Prior to the amendment of 1921 making
the board of water engineers the agency
through which the initial steps were to be
taken for the organization of districts lying
within more than one county, these districts
were created through the agency of the com-
missioners’ courts of the several counties in
which the lands of the district were located.
Vernon’s Texas Civil Statutes, 1918 Supple-
ment, arts, 510780, 5107—=82.

The commissioners’ courts of the several
counties having jurisdiction over the pro-
ceeding were to order and conduct the elec-
tions in largely the same manner that elee-
tions were conducted for ome county dis-
tricts, making the commissioners’ court of
the county in which was located the larger
portion of the land of the district the final
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returning and canvassing body. The details
of the authority to be exercised by the com-
missioners’ courts in the creation of dis-
tricts in more than one county were defined,
in the main, in those sections of the law
providing for the creation of one county dis-

tricts, Vernom’s Civil Statutes, 1918 Sup-
.{ plement, arts. 5107—6, 5107—8, 5107—9,
5107-—10.

It is obvious from reading all these arti-
cles of the statute just noted that many pro-
visions contained therein were essential to
the performance of the duties required of
the commissioners under the provisions of
articles 5107—80 and 5107—82, where their
duties as to the creation of a district em-
bracing more than one county were only gen-
erally defined.

As we have seen, articles 5107—80 and
5107—81 were amended in 1921, and the du-
ties therein previously prescribed for the
commissioners’ court of the several counties,
when a district lay in more than one coun-
ty, were devolved in substance and effect
upon the board of water engineers, and the
detail duties prescribed in the articles cit-
ed for the county commissioners were just
as essential affer this change was made as
before, and we have no doubt are just as
applicable as before.

A reading of the various articles shows
plainly that both before and after the board
of water engineers was designated as an
agency for the organization of districts hav-
ing lands in more than one county, it was
necessary to go back to those articles of the
statute originally written to govern the cre-
ation of districts located within a single
county, and to there find the detail of the
duties of the county commissioners’ courts
with reference to ordering the election, no-
tices of election, conduct of election, and
canvass and returns of the election., In oth-
er words, articles 5107—6, 5107—7, 5107—S8,
and 5107—9 were integral parts of the law of
the creation of districts, whether located in
one county or more than one county, and
whether the agency for their creation was
the commissioners’ court of merely one coun-
ty or the commissioners’ courts of more than
one county, or the board of water engineers,
as the case might be, This was the law in
1923, when the Legislature amended sec-
tions 5, 7, and 9 of chapter 87, Acts of the
Thirty-Fifth Legislature, as previously
amended. That is, the Legislature amended
what we have designated as articles 5107—5,
5107—86, 5107—17, and 5107—S.

The amendment to article 5107—7 relates
to the manner of conducting elections. This
provides they shall be conducted and be gov-
erned by the general election laws, except as
otherwise provided. It states the gqualifica-
tions of those who are entitled to vote. It
provides for the creation of election pre-
cinets within the territory voting on the cre-




1076

ation of a district, for the appointment of
judges and clerks for each polling place, and
the designation of one of the judges as a pre-
siding judge. It requires the commissioners’
court to print a certain number of ballots for
the election, and then says:

“Said ballots for said election shall have
printed thereon substantially the following:
‘For Water Improvement District, [and]
‘Against Water Improvement District,” ‘For Is-
suance of Notes of said Distriet,’ ‘Against Issu-
ance of Notes of said District.””

Article 51079 as amended relates to re-
turns and canvass of the votes, including
the vote on the issuance of preliminary
notes.

It will be seen by reading these two
amended articles that it is the duty of the
commissioners’ court to place upon the bal-
lots the question as to the issuance of the
notes and to declare the result with refer-
ence thereto.

In article 5107—9, as amended, which is
embraced in section 3 of chapter 11, Acts of
1928, it will be noted that in the event the
district was composed of territory lying in
two or more counties, the returns should be
canvassed and the result declared “as here-
. inafter provided,” showing clearly that this
section was intended to apply to districts
composed of more than one county, except
that the result should be declared as pro-
vided in those sections of the general law of
which this was an amendment, and to which
we have previously referred, which made
the county judge of one of the counties the
canvassing board and returning officer to
declare the results of the election. But as
to the substance of the election and the
things to be voted upon, there was no
change. These were to be the same as if
the election was in a district located in one
county. ’

On the whole, we therefore conclude that
while the statutes are more or less indefinite
and somewhat confusing, what the Legisla-
ture really intended to do was to authorize
districts in more than one county to be or-
ganized with the same power and authority
and in the same manner, with the exception
noted, as districts located in one county, and
that the question as to whether or not the
district attempted to be organized in the in-
stant case should have power to issue the
organization notes was a proper one to be
submitted to the voters, and was submitted
in accordance with the law.

Il The trial court, however, found that
even though there was a statute for the is-
suance of the preliminary notes (with which
contention however he did not agree), still
the issuance of the notes was in violation of
the Conservation Amendment to the Consti-
tution. ~With this conclusion we cannot
agree. 'The language of subdivision (c), §
59, art, 16 of the Constitution, is clearly

.

- broad enough to include notes as a form of

“indebtedness,” and their issuance was sub-
mitted to the voters in compliance with the
constitutional mandate.

It is true the creation of the district had
not been fully consummated, but it had
reached the point where the boundaries of

[the district were defined and where the qual-

ified property tax-paying voters could ex-
press themselves upon this proposition at
the polls; and that in our opinion is the
substance of the constitutional provision.

The method of submitting the question of
the issuance of bonds by a local improve-
ment district at the same time that its cre-
ation is submitted was a familiar one at the
time of the passage of the act of 1923 here
under review, and, so far as we know, has
never been questioned before. Revised Stat-
utes 1911, arts. 2578 to 2583. Vernon’s Com-~
plete.Texas Statutes 1920, arts. 2578 to 2582.

‘We see no reason, and have been cited no
authority, for holding this law' unconstitu-
tional on the grounds urged. The rule is
that unless an aet ig clearly unconstitution-
al, we must hold it valid, and we hold chap-
ter 11, Acts 1923, in so far as here involved,
valid and constitutional, H. & T. C. Ry. Co.
v. Harry & Bros., 63 Tex. 257, 261; Brown V.
Galveston, 97 Tex. 9, 75 8. W. 488; Koy v.
Schneider, 110 Tex. 369, 218 8. W. 479, 221
S. 'W. 880.

The trial court was of the opinion that
the issuance of the organization notes was
unauthorized, for the reason that the bal-
lot did not describe the notes nor specify the
rate of interest. This was erroneous. The
statute made no such requirement, but left
these suggested matters, aside from the stat-
utory limitation as ‘to the amount of the
notes, to the judgment and discretion of the
directors of the district. '

Before discussing the other constitutional
questions raised, we deem it essential that
the provisions of the statute attacked be
stated and their meaning determined.

The first step in the proceeding is a peti-
tion to be signed by the owners of title of
a majority of the acreage of the proposed
district, or by 50 property tax-paying voters,
and presented to the board of water engi-
neers “for a hearing to determine the advis-
ability of the creation of such district and
for an order of election creating such dis-
trict and for the election of directors of the
district.,” Upon the filing of the petition the
board of water engineers are required to set
it down for hearing at a specified date, and
cause notice to be given the commissioners’
courts of each county in which the land is
located, stating the time and place of hear-
ing. Upon receipt of this notice it becomes
the duty of these courts, or the duty of their
respective clerks, to post notices at the doors
of the courthouses of their several counties
of the date and place of the hearing., At




such hearing “any person whose lands would
be affected by the organization of such dis-
trict may appear before the Board of Water
Engineers and protest against or. contend for
the creation of the proposed district, and
‘may offer competent testimony to show that
said district would or would not serve @
beneficial purpose, and that the orgamize-
tion of such district would or would not be
practicable or capable of accomplishing the
purpose intended Dby its orgenization.”’
(Italies ours.) If upon hearing it appears.to
the board of water engineers that the. pro-
posed plan of water conservation, irriga-
tion, and use presented in the petition ig
practicable and would present a publie util-
ity, then they shall so find and enter their
findings on the records of the board, trans-
mit a certified copy thereof to the commis-
sioners’ court of each county involved, and
name a date on which an election shall be
held in the territory to be comprised within
the district, to determine whether or not
the proposed district shall be created in ac-
cordance with the provisions of the act, and
for the election of a board of five directors.
Should the board, however, upon the hear-
ing, determine that the proposed district is
not practicable, will not serve a beneficial
purpose, and that it would not be possible to
accomplish through its organization the pur-
poses proposed, then it shall so find and en-
ter its findings of record and dismiss the pe-
tition. The law expressly provides:

“That the boundary lines of the proposed dis-

trict may be so changed in the course of such |,

hearing as to meet objections urged to the prac-
ticability and feasibility of the distriet, * * *
if such changes will result in bringing the pro-
posed district within the provisions of the stat-
ute, and will make such district serve a benefi-
cial purpose.” (Italics ours.) Vernon’s Texas
Civil Statutes, 1922 Supplement, arts. 5107—80,
5107—81. :

The proceedings subsequent to the forego-
ing as to the election, etc., have already been
adverted to, and may be found in the stat-
utes. If a majority of the votes cast in the
district are in favor of its creation, this
finding is to be entered of record in the per-
manent records of the commissioners’ court
of each county in which any of the land may
lie, and the returning officer specified in the
statute is required to certify the result to the
five persons receiving the highest number of
votes for directors and to issue to them a
certificate of election. Afterwards the di-
rectors are to proceed with the organization
of the district as provided by law. Vernon’s
Texas Civil Statutes, art. 5107—81. The
board of directors are authorized, after hav-
ing qualified, to select officers and employees
and proceed with the direction of the affairs
of the district in the manner provided in the
case of districts wholly within one county.
‘All such districts are declared by the statute
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to be governmental agencies, bodies politie
and corporate, and shall “be governed by
and exercise all the rights, privileges and
powers provided by law as pertaining to dis-
tricts lying within one county.” Vernon’s
Civil Statutes, 1922 Supplement, art, 5107—
82.

It is plain, we think, from the statutes
just referred to, that the hearing before the
board of water engineers contemplates that
they shall determine what the boundaries of
the proposed district shall be, and shall by
their order define and establish these bound-
aries; that in doing so they must take into
consideration whether or not any or all of
the land in the proposed district will be ben-
efited by the creation of the district. It is
clear that any person “whose land would be
affected by the organization of the district”
may appear before the board and protest
against or contend for its creation, and offer
testimony to show that the creation of the
distriet would or would not serve a beneficial
purpose, or that it would or would not be
practicable or capable of accomplishing the
purposes intended by its organization. Ver-
non’s Texas Civil Statutes, 1918 Supplement,
art. 5107—80. Manifestly this statute must
be construed with reference to the Conser-
vation Amendment to the Constitution, and
with the general purposes of the water laws
of the state, in so far as they touch the sub-
ject of irrigation and other uses of water
connected with the district here proposed to
be organized.

The Conservation Amendment, section 59,
article 16, declares, among other things, that
the irrigation of the arid, semiarid, and oth-
er lands of the state needing irrigation is a
public right and duty, and -the Legislature
is required to pass laws appropriate to this
end. Subdivision (b) of the Conservation
Amendment states that there may be creat-

‘| ed within the state or the state may be divid-

ed into conservation and reclamation dis-
tricts, to accomplish the aforemamed pur-
pose, among various others, which districts
when created shall be governmental agencies
and bodies politic and corporate, with such
powers of government and such rights, priv-
ileges, and functions concerning the subject-
matter of the Conservation Amendment as
may be conferred by law. It is obvious from
the Conservation Amendment that the lands
authorized by it to be irrigated, and those
which are therefore authorized to be placed
within an irrigation district, are those 'in
the arid or semiarid regions, or which are
“other lands needing irrigation.” Constru-
ing and interpreting the power, conferred on
the board of water engineers to determine
whether the creation of a proposed district
is advisable, and whether or not if would
serve a beneficial purpose, or is practicable
“or capable of accomplishing the purposes
intended by its organizationj’ in the light-
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of the Conservation Amendment, the general
terms used in the statute must be held to
embrace the right to determine whether or
not the land of a proposed irrigation dis-
trict is arid, semiarid, or for other reasons
needs irrigation, or would be benefited by the
other constitutional and statutory activities
of the distriet. That this construction is
correct is shown by various provisions of
the law. For example, article 5107—1, Ver-
non's Texas Civil Statutes, 1922 Supplement,
in stating in general terms the objects and
purposes of water improvement districts,
says:

“Such distriets being authorized to provide for
the irrigation of the land included therein, and
when operating under section 59 of article 16 of
the Constitution, furnish water for domestie,
power and commercial purposes. (Italics
ours. )

The same article states that the districts
, may be formed by co-operation with the
United States under the reclamation laws
for the purpose of constructing irrigation
works, ete.

In the case of districts wholly within one
county, where the application and hearing
are before the commissioners’ court of the
county, language similar to that now under
discussion, with reference to the hearing and
the right of contest, is used, and the commis-
sioners’ courts are expressly authorized to
determine whether or not the organization of
a proposed district is feasible and practica-
ble, that it is needed, would be a public bene-
fit, “and a benefit to the lands included in
the district.” Vernon’s Texas Civil Stat-
utes, 1918 Supplement, arts, 5107—2, 5107—38.
The language used with reference to the
duties of the commissioners’ court in the
creation of a one county district, and that
with reference to the duties of the board of
water engineers where the district lies in
more than one county, is not precisely the
same, but we think the meaning is the same
in each instance. Clearly the purpose of each
method of organization is the same—that is,
to authorize the creation of a publie corpora-
tion, each of which is to have and exercise
precisely the same power and perform the
same functions. This is plainly so for the
reason that the statute expressly provides, as
to districts in more than one county:

“All such distriects shall be governmental
agencies, and body politic and corporate, and be
governed by and exercise all the rights, privi-
leges and powers provided by law as pertaining
to districts Iying within one county.” Vernon’s
Civil Statutes, 1922 Supplement, art, 5107—82.

These articles of the statute are not
only in pari materia, but they are part of
one and the same act, having the same pur-
pose, and must, of course, be construed to-
gether in the light of the general object of
the law. 23 R. C. L. p. 1013, § 253, page 1006,
''§ 247, page 1060, § 285. Where the Legis-
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lature has provided a system for the govern-
ment of any subject, it is the duty of the
court to effectuate that intention by such a
construction as will make the system consist-
ent in all its parts and uniform in its opera-
tion. “When the Legislature has clearly
12id down the rule for one class of cases it
is not readily to be supposed that in its
choice of words and phrases, or in the enact-
ment of various provisions in the same ‘act,
it has prescribed a different rule for another
class of cases within the same reason as the
first.” 25 R. C. L. p. 1024, § 259.

Bl Avplying the above rule, it is clear
that we ought to say, as we do say, that the
general, but comprehensive, langnage of arti-
cle 5107—80 (Vernon’s Supplement 1922) has
the same purpose and meaning as articles
5107—2, 5107—38 (Vernon’s 1918 Supplement),
and since the latter expressly authorizes the
commissioners’ courts to determine whether
or not the creation of a one county district
would be “a benefit to the lands included in
the distriet,” the former in the use of the
statutory words intended to and did author-
ize the board of water engineers to determine
whether or not the creation of a district
through them “would be a benefit to the lands
included in the district.”

Aside from the foregoing, the general
meaning of the statutory language conferring
power of determination upon the board of
water engineers is that only lands capable
of being irrigated or benefited are to be em-
braced within the boundarieg of the district
a8 defined by them. Iven after the crea-
tion of the district, land not capable of ir-
rigation by the system provided may, upon
hearingy be excluded from the district. Ver-
non’s Texas Civil Statutes, 1922 Supplement,
arts. 510717, 5107—19; 1918 Supplement,
art. 5107—18.’

After the creation of the district, adjacent
lands capable of being irrigated may be in-
cluded therein. Vernon’s Texas Civil Stat-
utes, 1918 Supplement, art, 5107—20.

Other statutes show that the law contem-
plates that lands embraced in the district are
to be benefited thereby. Vernon’s Texas
Civil Statutes, 1922 Supplement, arts. 5107—
24, 5107—108, 5107—122¢ to 5107—122k.

On the whole, considering the Conservation
Amendment and all the statutes involved,
we have no doubt that the Legislature by the
language employed in article 5107—=80, Ver-
non’s 'Texas Civil Statutes, 1922 Supplement,.
authorized the board of water engineers, up-
on hearing, to determine not only the public
aspects of the creation of any proposed irri-
gation district, but to determine whether or
not the lands embraced therein would or
would not be benefited by the creation of the
distriet as proposed, and to exclude there-
from lands which would not be benefited.
Embree v. Kansas City Road District, 24¢ U.
S. 242, 246, 36 S. Ct. 317, 60 L. Ed. 624.

So, then, reduced to ifs final analysis, and




stated in most general terms, the statutes
providing for the creation of districts, the
lands of which are in two or more counties,
provide: (a) A petition by vesidents of {he
proposed district, addressed to the board of
water engineers, for a hearing to determine
the advisability of the creation of the dis-
triet; (b) a hearing before the board, an ad-
ministrative or executive body, after notice,
and a determination by that agency as to
whether or mot the creation of the district
would benefit the lands therein embraced,
and other relevant features stated in the
statute, with authority on the part of the
board to exclude from the proposed district
lands which would not be benefited by its cre-
ation, include other lands which would be
benefited, and define the boundaries of the
distriet; (c¢) finally, a vote by the people
within the boundaries defined by the board
of water engineers, and upon & majority
thereof voting for the district, its final cre-
ation by appropriate orders, and by qualifi-
cation of its directors. This system as thus
generally stated, but definitely defined by the
statutes to which we have already referred,
was held by the trial court to be unconstitu-
tional, and therefore void. The findings of
law made by the trial court, stating in detail
his reasons for this conclusion, may be sum-
marized as follows:

1. That the statutes (article 5107—80, Ver-
non’s 1922 Supplement), authorizing the peti-
tion to the board of water engineers and ac-
tion thereon by them in the creation of a con-
servation and reclamation district, was a
delegation of both legislative and judieial au-
thority to the board, in violation of section
9, art. 1, and section 1, art. 5, of the Consti-
tution.

2. That the statutes are unconstitutional
because the Legislature attempted, in the
absence of constitutional command, “to au-
thorize the creation of a conservation and
reclamation district through the process of
initiative referendum, in violation of the con-
stitutional provision of the state of Texas
requiring that laws should be enacted by the
people through their representatives.”

Article 2 of the state Constitution, origi-
nating with the Constitution of 1845, and
continuing in substance the same language
throughout the constitutional history of the
state, provides that the powers of government
shall be divided into three distinct depart-
ments, each confided to a separate body of
magistracy, to wit: Those which are legisla-
tive to one; those which are executive to an-
other; and those which are judicial to an-
other. It then declares that no persons or
collection of persons, being of one of these
departments, shall exercise any power prop-
erly attached to either of the others, except
in the instances expressly provided by the
Constitation.

Il There is nothing in this article nor in
succeeding ones which materially differen-
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tiates our Constitution in the respect here
involved from those of the other states of the
Union. They all provide for the division of
the powers of government into three depart-
ments, in language similar to our own. 6
Ruling Case Law, p. 144, § 144; Cooley’s
Constitutional Limitations (8th Ed.) vol. 1,
p. 175. It may therefore be said that the
general principles of constitutional law, as
declared by the various states of the Union,
and by the Supreme Court of the United
States, on the subject of delegation of legis-
lative power, are applicable and may be ex-
amined in determining the meaning of our
own constitutional provisions.

It is likewise true that the interpretation
and meaning of the constitutional provi-
sions before us is to be ascertained by refer-
ence to the common law as declared by the
courts of the country, in the light of other
specific constitutional provisions and by the
usual rules of interpretation and construc-
tion. Cooley’s Constitutional Limitations
(8th Ed.) vol. 1, p. 133; 6 Ruling Case Law,
D. 53, § 48, also sections 39 to 49; Revised
Statutes 1925, art. 1.

As Justice Ruffin said in Caldwell v. Jus-
tices, ete., 57 N. C. 323:

‘“When, therefore, the Constitution vests the
legislative power in the General Assembly, it
must be understood to mean that power as it
had been exercised by our forefathers before
and after their migration to this continent.”

In interpreting and applying provisions
similar to our own in various constitutions,
in the light of the common law, the courts
have found many exceptions to the broad
language used, and permitted the delegation
of legislative authority for various purposes.

Il A fair deduction from the authorities
seems to be that inherent exclusive powers
of general legislation may not be delegated.
6 Ruling Case Law, p. 164, § 165. But there
are many powers which the ITegislature
might exercise, and sometimes does exercise,
which may be delegated. Tor example, it
is not a delegation of legislative power, in
violation of the Counstitution, to grant some
designated body powers which the Legisla-
ture cannot itself practically and efliciently
exercise, such as the making of railroad
rates. 6 Ruling Case Law, p. 180, § 180;
Stone v. Farmers’ Loan & Trust Co., 116 U,
8. 807, 6 8. Ct. 334, 888, 29 L. Tid. 636; Rea-
gan v. Farmers’ Loan & Trust Co., 154 U. S.
862, 14 S. Ct. 1047, 38 L. Ed. 1014; Trustees
of Saratoga Springs v. Saratoga Gas, etc.,
Co., 191 N, Y. 123, 83 N. E. 693, 18 I. R. A.
(N. 8.) 713, and cases in the notes. The Leg-
islature may also- delegate the power to make
rules to carry into effect complete laws. 6
Ruling Case Law, p. 177, § 178. There are
various laws on the statutes of this state il-
lustrative of this principle, among which
may be named those authorizing the Govern-
or and sanitary commission to fix quarantine
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lines, and authorizing them to promulgate
rules and regulations relative to the subject,
and the Railway Commission Act., Smith v.
State, 74 Tex. Cr. R. 282, 168 8. W. 522;
Mulkey v. State, 83 Tex. Or. R. 1, 201 S. W,
991; Serres v. Hammond (Tex. Civ, App.) 214
S. W 5%6; G. C. & S. F. Ry. Co. v. State,
56 Tex. Civ. App. 853, 120 S. W. 1028.

The power to find facts upon the ascer-
tainment of which a completed law shall be
applicable may also be delegated. 6 Ruling
Case Law, p. 175, § 175, page 179, § 179.

The authorities also hold that while the
Legislature may not delegate its power to
make a law, it may enact a law to become
operative upon a certain contingency or fu-
ture event; as, for example, a vote of the
people to be affected thereby. 6 Ruling Case
Law, p. 166, § 167. -

This rule is not to be understood as apply-
ing under all conditions in this state. EX
parte Farnsworth, 61 Tex. Cr. R. 853, 135 S.
W. 535, 33 L. R. A. (N. 8.) 968; Ex parte
Mitchell, 109 Tex. 11, 177 S. W. 953; State
v. Swisher, 17 Tex. 441. Generally it applies
to matters of loeal concern. 6 Ruling Case
Law, pp. 166, 167. Under the Constitutiont
of this state, there have been delegations of
legislative authority concerning matters of
local interest. The location of a county seat
may be made contingent on a vote of the peo-
ple. Walker v. Tarrant Co.,, 20 Tex. 16.
The office of public weigher in any subdivi-
sion of a county may be abolished by vote
of the people at an election ordered upon
initiatory petition. Vernon’s Annotated Tex-
ag Statutes, art. 5686. The case of Stan-
field v. State, 83 Tex. 817, 18 8. W. 577, illus-
trates the principle. In that case this court
had before it an act of 1889 (Acts 21st Leg.
c. 60, § 1), in part reading:

“The county commissioners’ court of any
county in this state shall have the power and
authority, when in their judgment such court
may deem it advisable, to abolish the office of
county superintendent * * * in [said] coun-
ty by an order entered on the minutes of [said]
court at a regular term.”

This court held that this act was consti-
tutional, and was not a delegation of legis-
lative power, saying:

“It has been said by this court in a general
way that laws can only be made by the votes
of the representatives of the people in their leg-
islative capacity. The State v. Swisher, 17
Tex, 448

“There séems to be a well-recognized distine-
tion in respect to the question under considera-
tion between laws affecting only the municipal
subdivisions of the state and such as affect the
state at large; and whatever differences of
opinion there may be about the application of
the rule to the general laws that affect alike
the whole state, it seems to be well established
-that the maxim that the legislative power is not
to be delegated is not trenched upon when the
legislation merely bestows upon the municipal
organizations of the state certain powers of lo-

cal regulation. Cool. Const, Lim, § 143; Wern-
er v. City of Galveston, 72 Tex. 22 [7 S. W. 726,
12 8. 'w, 1591,

“Our Constitution and statutes each provide
for the adoption of laws in particular localities
according to and dependent upon the expressed
will of the people to be affected, and such stat-
utes have not in every instance been expressly
directed by the Constitution. It would be tedi-
ous and would serve no useful purpose to un-
dertake here to enumerate all instances of such,
legislation. * *

“It was the Leglslature, and not the county
commissioners’ eourt, that made the law giving
to the court the power to abolish the office.
The court abolished the office in pursuance of
a law of the Legislature, but it cannot be said
that because it exercised that power under the
I%W 5i’iz:smade the law itself.” 83 Tex. 321, 18 8.

A very general and common instance of
the delegation of legislative power is that
found in the enactments generally through-
out the country, by which the voters of a
certain territory are authorized to incor-
porate into a.town, city, or municipality.

This principle of local self-government,
fought out through the centuries in Bngland
by its cities and municipalities, became a
dominant characteristic of our colonial and
state governments, finding expression in
many ways, and in reference to almost every
type of governmental agency endowed with
local duties or for the purpose of making
local improvements. Cooley’s Constitutional

. Limitations (8th Bd.) vol. 1, p. 236; Dillon

on Municipal Corporations (5th Ed.) vol. 2, §§
14, 15.

In England itself the method of creating
municipalities by initiatory petition and vote
of the people was not confined to towns and
cities proper, but was extended to drainage
districts similar in character to our conser-
vation and reclamation distriets. Coulson &
Forbes Laws of Waters (England) e. 10, pp.
642 to 663. In the United States this prin-
ciple and method of creating municipal cor-
porations has not only been followed, as
stated, but has been applied to irrigation
and drainage districts. Long on Irrigation,
§ 298; 19 Corpus Juris, pp. 614, 617, 625, 636,
637; 24 Ruling Case Law, pp. 562, 566, 568 ;
Rlliott on Roads and Streets (4th Id.) vol. 1,
§§ 513, 514, 517, 522, section 512 (note 22).

In this state the method of creating cities
and towns and extending their boundaries by
petition and vote has been followed from the
outset, and has always been sustained as
being within the Constitution. Paschal’s
Ann, Digest, arts. 5247 to 5277; Gammel’s
Laws, vol. 4, pp. 941, 999; Revised Statutes
1879, arts. 506 to 541; Vernon’s Ann. St,
1925, arts. 1183 et seq., articles 964 ef seq.,
article 974; Werner v. Galveston, 72 Tex,
22, 27,7 8. W. 726, 12 8. W. 159; Graham v,
City of Greenville, 67 Tex. 62, 2 8. W. T42;
Trent v. Randolph (Tex, Civ. App.) 130 S,
W. 737.

\




The course of legislation in Texas as to
other municipalities or quasi municipalities
has been the same as that in other states,
and we have had statutes for many years
under which school, road, drainage, and flood
control districts have been created, wholly
or in part, by local authorities, and frequently
by initiatory petition and vote of the people.
R. S. arts. 726 to 746, 2741, 2748, 2757, 2769,
2785, 2803, 2806; General Laws 1895, c. 97;
General Laws 25th Leg. (1897) c. 63; Sayles’
Tex: Civ. St. 1897, arts. 4817a to 4817Tw;
General Laws 1897, ¢. T7; 'General Laws
1899, c. 64; General Laws 20th Leg. (1905)
¢. 110; Vernon’s Complete Texas Statutes
1920, title 47, c. 1; also articles 5530 to
5534, 558415 to 558414bbb. See, also, exist-
ing statutes relating to the creation of levee
and drainage districts shown in chapters 6
and 7, tit. 128, Revised Statutes 1925.

The history of irrigation districts in the
TUnited States and in this state has been simi-
lar to that of the other types of districts re-
ferred to. Aside from the embryo law -of
Texas concerning irrigation passed in 1852
(Acts 1852, ¢. 74), and the Utah Act of 1865
(Laws 1864-65, p. 58), the first real irrigation
distriet act in the United States was the
California Law, known as the Wright Aect,
passed in 1887 (St. 1887, p. 29). Other states
followed at various.dates with similar laws:
Colorado in 1901 (Laws 1901, p. 198); Idaho
in 1907 (Laws 1907, p. 484); XKansas in 1891
(Laws 1891, c. 183); Montana in 1907 (Laws

. 907, c. 70); Nebraska in 1895 (Laws 1895, c.
70); Nevada in 1891 (Laws 1891, c. 92);
New Mexico in 1909 (Laws 1909, c. 109);
Oregon in 1895 (Laws 1895, p. 18); South
Dakota in 1891 (Laws 1891, c¢. 80); Washing-
ton in 1890 (Laws 1890, p. 671); Wyoming
in 1907 (Laws 1907, c. 72). Kinney on Ir-
‘rigation, vol. 8, §§ 1391 to 1403. So, when
we reach the vital date in the history of ir-
rigation in this state, to wit, 1904, we find
that irrigation districts organized for co-
operative purposes under state laws were
generally known throughout the arid region
of the United States. We may assume,
also, that the system of irrigation, practiced
in this state from 1852 to 1904, was general-
ly well understood, the defects appreciated,
and a remedy for these defects, such as they
were, desired.

In that year, 1904, a constitutional amend-
ment was adopted, which became section 52,
art. 8, in which in general terms it was pro-
vided that “under legislative provision” any
county, political subdivision of a county, any
number of adjoining counties, or any polit-
ical subdivision of the state, or any defined
district, might upon a vote of two-thirds of
the taxpayers issue bonds for prevention of
overflows, for irrigation, drainage, mnaviga-
tion, and the construction of roads and turn-
pikes. This was a very general provision,
but under it irrigation, levee, and drainage
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district statutes were enacted from time
to time, which authorized the creation of
such districts through the agency of local
authorities and by vote of the people, all
upon initiatory petitions.

In addition to the statutes previously cit-
ed we refer to Revised Statutes 1911, arts.
5012 to 5107; Vernon’s Sayles’ Texas Civil
Statutes 1914, art. 5107—1 to art. 5107—105;
Vernon’s Texas Civil Statutes, 1918 Supple-
ment, arts. 5107—1 et seq. .

The action here stated, with reference
to the statutes authorizing the creation of
these -several districts, not only conformed to
current legislation throughout the country,
but shows of course the legislative construc-
tion upon the general grant of power in the
constitutional provision just referred to, and
is plainly consistent with previous legisla-
tive action in this state and the decisions of
its courts, and definitely in harmony with
the common law as we have stated it. When
the XLegislature submitted the Conservation
Amendment, it knew, and the people in adopt-
ing it likewise knew, the construction which -
had been placed on similar general language
authorizing the creation of cities, towns, and
villages, municipal corporations for admin-
istering local government, and of similar
general language contained in section 52, art.
3, in regard to the creation of road, drainage,
levee, Improvement and irrigation districts,
public or quasi municipal corporations, en-
gaged in the same business as those to be
authorized by the Conservation Amendment.
Axnd the people having all this in mind, and
having in mind the general principle deduc-
ible from the common law, that the creation
of local improvement districets and adminis-
tration of local affairs were matters for the
people of the localities to be affected, adopt-
ed the Conservation and Reclamation Amend-
ment to the Constitution. And we have no
doubt that the people in adopting that
amendment understood that such local im-
provement districts could be created in such
manner as might be prescribed by the Legis-
lature, including the referendum method,
through the agency of commissioners’ courts
and the state board of water engineers, as
provided by the laws before us.

Bl We think, from a plain interpretation
of our own constitutional provisions, in the
light of the history of the subject of muniec-
ipal legislation in this country, in England,

and in this state, that the statutes here at- ’

tacked do not involve the delegation of either
legislative or judicial power in violation of
the Constitution,” but that in this. respect
they are entirely consistent therewith.
This conclusion is consistent with the gen-
eral line of authorities throughout the coun-
try. Fallbrook Xrrigation District v. Bradley,
164 U, 8. 112, 17 S. Ct. 56, 41 L. Ed. 369;
Embree v. Kansas City Road District, 240
U. S. 242, 36 S. Ct. 317, 60 L. Ed. 624; Long
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on Irrigation, § 297, and many authorities cit-
ed in note 4; Wiel on Water Rights (3d Ed.)
vol. 2, §§ 1856, 1357; NFarnham on Water
Rights, vol. 8, § 617; Kinney on Irrigation
2d Bd.) vol. 8, §§ 1405-1407.

Some of the authorities have placed their
reasons for sustaining such acts upon one
principle, and some upon another.. Our own
conclusion about the matter is that, in view
of the history of the creation of municipal
corporations, and the application of the prin-
ciple of local self-government, which that
history so well illustrates, the apparently
all-inclusive language of the Constitution pro-
hibiting the exercise of legislative power ex-
cept by the Legislature must be interpreted
in the light of the common law, and that it
therefore does not include any prohibition
against the delegation of power to adminis-
trative agencies, and of the people to or-
ganize public corporations for the adminis-
tration of local affairs and bring about lo-
cal improvements, in the manner provided
by our statutes under review. We are con-
vinced this is the sound basis of the fule in-
variably followed, regardless of the contra-
riety of reasons given.

Il Ascain, there is strong support for our
conclusion in the proposition previously
gtated that it is not a delegation of legis-
lative power in violation of the Constitu-
tion to grant to some designated body powers
which the Legislature cannot itself prac-
tically and efficiently exercise. Authorities,
supra. In other words, that the exercise of
that particular type of authority is read as
an exception into the general language of
limitation of the Constitution. It is merely
tantamount to saying that the Constitution
itself does not require the impracticable or
the impossible. The case of Kinney v. Zimple-
man, 36 Tex. 554, states the principle. In
ithat case this court had before it the ques-
tion, among others, whether or not the Legis-
lature could -constitutionally confer upon
the board of education authority to district
the state for educational purposes, the act in
this respect reading:

“The board of education shall, upon the pas-
sage of this act, proceed to apportion anew the
territory of this state into convenient educa-

tional districts, not to exceed twelve in number.
* % kN

It was urged against this provision that
it involved a delegation of legislative power
- to executive officers. The objection was held
untenable, and the act sustained, this court,
through Mr. Justice 'Walker, saying:

“Phat the Legislature may delegate the pow-
er, or that they may employ other agencies or
persons, to district the state for educational
purposes, we entertain no doubt. The maxim
delegata protestas non potest delegare [dele-
gated authority cannot, be delegated], does not
apply here.

“The Legislature emacts laws to be adminis-
tered by the judicial, executive, and ministerial

officers; and in so far they delegate their power
to these officers—a power directly derived
through them from the people, and more con-
veniently exercised than it could be by the Leg-
islature itself, immediately. Indeed, it would
be impracticable in many instances, without
these mediate agencies, for the Legislature to
carry out the objects and purposes of the law.
In some cases it would be impossible, and we
here employ the maxim Lex non cogit ad im-
possibilia [the law does not compel the impos-
sible]. These principles are familiar to the
theory and practical working of every constitu-
tional form of government.” ’

However, regardless of the reasons for the
rule, and however courts may differ as to
the soundness of these reasons, the ques-
tion that districts of the character here in-
volved may be created by initiative and ref-
erendum, through the agency of administra-
tive authorities, has been set at rest by the
authorities.

The constitutional questions here involved,
in their subordinate and major premises,
were all before the Supreme Court of the
United States in the celebrated and control-
ling case of Fallbrook Irrigation District v.
Bradley, 164 U. S. 112, 17 8. Ct. 56, 41 L.
Bd. 869. The case involved the counstitution-
ality of California irrigation district law,
known as the Wright Act, similar in every
material respect to our law involved in the
case before us. Tor a full statement of the
terms of the Wright Act, and matters rele-
vant thereto, see 164 U. 8. pp. 112 to 122 (17
S. Ct. 56). In a lengthy and elaborate opin-
ion the Supreme Court held the act valid, and
among other things said:

“An objection is also urged that it is delegat-
ing to others a legislative right, that of the in-
corporating of public corporations, inasmuch as
the act vests in the supervisors and the people
the right to say whether such a corporation
shall be created, and it is said that the Legisla-
ture cannot so delegate its power, and that any
act performed by such a corporation by means
of which the property of the citizen is taken
from him, either by the right of eminent domain
or by assessment, results in taking such prop-
erty without due process of law.

“We do not think there is any validity to the
argument. The Legislature delegates no power.
It enacts conditions upon the performance of
which the corporation shall be regarded as or-
ganized with the powers mentioned and de-
scribed in the act. .

“After careful scrutiny of the objections to
this act we are compelled to the conclusion that
no one of such objections is well taken.”

To the same effect is the later case of Bm-
bree v. Kansas City Road District, 240 U. S.
242, 36 S. Ct. 317, 60 L. Ild. 624. The con-
clusion here reached is not in conflict with
the recent case of Browning v. Hooper, 269
U. S. 396, 46 8. Ct. 141, 70 L. &d. 330. On
the contrary, that case recognizes the princi-
ple upon which the validity of the act before
us is sustained as sound. The case plainly
supports our conclusion.




So, upon reason and authority, we con-
<clude that the statutes here discussed do not
involve any unconstitutional or invalid dele-
gation of legislative or judicial power, and
that the courts below were in error in so
holding.

. The conclusion of the trial court that
the vote of the incorporated town of Ballin-
ger could not be excluded in counting the
votes in the district was error. The statute
expressly provides that such a municipality
could or net be included in the district, and
if the vote of the municipality is against its
inclusion, then it is to be excluded; and the
vote of Ballinger was rightly excluded in
this instance. Vernon’s Statutes, 1918 Sup-
plement, art. 5107—1, 1922 Supplement, art.
5107—118.

The trial court found as a fact that
the boundaries of the district did not inclose
a defined area, and were too indefinite.

We have carefully read the evidence in
this case and examined the exhibits. The
record not only raises the issue thus found
by the trial court, but amply supports his
conclusions. A complete statement of the
evidence is not practicable in this opinion.
We will, however, direct attention to some
features of the testimony.

The boundaries of the distriet are described
in the order of the board of water engineers,
and other instruments in evidence. That
portion of the order giving the boundaries
begins by stating in a general way the na-
ture of the description which is to follow.
It reads as follows:

“The boundaries of said proposed district are
as follows: The boundaries of said district are
hereinafter fixed and described by a boundary
line on the north side of the Colorado river
and a boundary line on the south side of said
river, each of said boundaries having a begin-
ning point in Coke county, near the site of a
proposed dam on said river, and each of said
boundaries running in a general southeasterly
direction on each side of said river, and con-
verging at a common point on said river, south-
west of the town of Ballinger, as shown by the
field notes.”

The field notes first locate the beginning
point of the north boundary line of the dis-
trict, and then by many calls down stream on
the north side of the river to the point of
convergence beiween the north and south
lines. The beginning of the field notes on the
north side of the Colorado river reads as fol-
lows:

“The boundary line on the north side of the
Colorado river is as follows: Beginning at a
point 1,000 feet south of the southwest corner
of section 458, marked with a flag in mesquite
tree on top of south end of ridge; thence one
mile in southeasterly direction to mnorthwest
corner of survey No. T67%. * * *»

, Here follow many calls along the north

boundary line. The field notes of the north
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boundary line close with the last call as fol-
lows:

“Thence along east boundary of section 503
to southeast corner of section 503; this point
common to south boundary of district line.”

The field notes of the south line of the dis-
trict begin as follows:

“Beginning at a point on top of north end of
ridge, made with copper nail in stump over
which is a flag on staff, 500 feet south of the
junction of Buffalo creek with Colorado river;
2%, miles southeasterly direction along axis of
dam from initial point of north boundary;
thence east 2,000 feet a stone mound. * * *?»

Then follow many calls along the south
boundary line, the last of which is as follows:
“Thence east along south boundary survey

No. 503 to southeast corner of survey No. 503,
this corner common to north boundary.”

It is obvious from reading those portions of
the field notes just quoted, as well as the
whole thereof, that they merely call for a
beginning point on the north side of the river,
and then run in a southerly direction on the
north side of the river to a point at the east
or southeastern end of the district; that they
then begin at a point on the south side of the
river 234 miles from the initial or beginning
point, and run southerly along the south side
of the river to the convergent point previous-
1y mentioned; and that there is plainly a gap
of at least 214 miles between the north and
south beginning points, which never closes.

The phrase “two and one-half miles gouth-
easterly direction along axis of dam from ini-
tial point of north boundary” is clearly de-
scriptive of the beginning point for the south
boundary, and is not a call for the beginning
point of the north boundary, which we have
quoted above. This is necessarily so in order
that the field notes may at all be intelligible,
Xf we accept the contention that the phrase
quoted is a call for the beginning point of the
north boundary, then the next and succeeding
calls in the field notes are inapplicable and
practically meaningless. The first call after
the phrase quoted is: Thence east 2,000 feet a
stone mound.” Then follow other calls, as
follows: “Thence south 2,000 feet to the
southwest corner of survey 456 ; thence north-
west 5,000 feet to a stone mound”’—and so
on. It is obvious from reading the field notes
and an examination of the map that thesé
last calls and those following them in the de-
gcription could not be made to apply, if these
calls are to be regarded as being from the
beginning point of the north boundary, which
we would be compelled to do if we regarded
the “axis of the dam” call as a field note call
instead of a location call of the south begin-
ning point. From an examination of the field
notes, we think the conclusion inescapable
that the field notes do not close, and that the
trial court’s conclusion from an interpreta-
tion of the field notes alone was as to this




!
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point correct. Xowever, when we examine
the evidence of the surveyors and engineers,
the matter is not clarified, but becomes; if
possible, still more confusing.

Mr. C. C. Holder, a civil engineer, who t:es-
tified for Trimmier and others, and who pre-
pared the field notes and made the mayp in
evidence, stated in his direct examination
that he considered that Lis field notes closed.
He predicated this conclusion on thé’call in
the field notes just discussed, which is un-
tenable. XMis general statement as to the
method used by him.in defining the district
is consistent with our constructlon of the
field notes. As to this he said:

“T eould not say whether my field notes any-
where say to the place of beginning, that they
have that expression, ‘to the place of begin-
ning,’ in them anywhere. My general method
in defining this district was to take first a north
beginning point and run the north boundary line
from; the west end of the district, and then
go back to the west end of the district and go
south to the boundary line and proceed with the
south boundary line—that was my plan.”

J. 1. Powell, who was county surveyor of
Runnels county, and has been for about 20
years, testified in the case for Carlton and
others. This witness was familiar with all
or most of the land embraced in the distriet,
having surveyed most of the land in the dis-
puted area at some time. He had also made
a great many maps to be used in connection
with the establishment of taxation districts.
He had read and studied the field notes of the
1mp10vement district in controversy. He
stated that these field notes do not give the
surveys any name, and that in the territory
that is included in the district there are sur-
veys of the same number located in different
parts of the proposed territory.

He further testified: That the survey of
the district is not a closed survey; that it
begins at two different points, to wit, the be-
ginning point of the north boundary line
north of the Colorado river, and the begin-
ning of the south boundary line, a point about
214 or 3 miles distant therefrom south of the
Colorado river, the two beginning points be-
ing on the west end of the district, and the
said boundary lines respectively proceeding
therefrom in a southeasterly direction until
they converge at the eastern end of the dis-
trict. His concluding statement upon this
point is that according to thé field notes there
is a space of about 3 miles that is not closed.

The following is a part of the field notes of
the south boundary, beginning at the north-
east corner of the town limits of Tennyson:

A

“Thence in a westerly direction to northwest
corner of town limits; thence in a southerly
direction along west boundary of the town of
Tennyson to southwest corner of same; thence
south to southeast corner of W. P. Bird’s prop-
erty; thence east, intersecting west property
line of K. C.,, M. & O. Ry.; thence southwest-
erly diréction to west boundary of survey No.

]

5; thence south to. southwest corner of survey
No. 5; thence easterly direction along north
boundary of surveys Nos. 114 and 117; thence
in northeasterly direction to northeast corner
of survey No. 629; thence easterly direction
along south boundary of surveys Nos. 20 and
21 to Coke and Runnels counties line.”

The witness Powell pointed out the uncer-
tainty of the foregoing portion of the field
notes, as well as of the field notes generally,
the witness saying, among other things, that
it is not stated in the field notes by the call
how far to proceed along the north boundary
line of surveys Nos. 114 and 117 in an easter-
1y direction before the call for proceeding in
a northeasterly direction to the northeast cor-
ner of survey No. 629. The witness further
states that survey No. 5 called for in the field
notes is not there; also that there are no
surveys Nos. 20 and 21 in that vicinity; that
survey No. 20, with reference to survey No.
629, is located about 214 miles north thereof,
and survey No. 21 is located about 814 miles
north thereof; that no surveys numbered 20
and 21 lie in an easterly direction from the
northeast corner of No. 629, With reference
to another call in the field notes for an inter-
section with the property line “of B. A. Tay-
lor survey No. 1363,” the witness testified
that there was no survey No. 1363 in Coke
county or that neighborhood.

T. B. Puett, who lived in Coke county, and
had been county surveyor of that county for
about ten years, in part testified:

“As to whether on the map which counsel
has, which purports to be a map of Coke-Run-
nels water improvement district No. 1, whether
I can look upon that map and point out where
survey No. 629 of Coke county is: Well; T
don’t know; 629 might be in two or three dif-
ferent surveys. I could not from survey 629
and that description alone locate myself in Coke
county; if a person just called on me to locate
survey 629, I would not; there might be other
surveys in the county of that number. If to
be a little more specific you said lying along
the south of the Colorado river in the vicinity
of what'is known as the H, Gallion survey, I
know where that is. (Witness indicating on
map): Here is the B, Gallion survey. 629 is
not in the H. Gallion survey; it corners with
the southeast corner of it. I am personally fa-
miliay with most of those surveys on the
ground. I bhave surveyed there at that place.
‘With respect to survey No. 629, surveys Nos.
20 and 21 is away north of there, two or two
and one-half miles, something like that approx-
imately; I think 21 might be 3% miles. From
my own personal knowledge as a former sur-
veyor of Coke county there is no surveys 20 and
21 that toueh survey No. 629.”

Bl We think the evidence referred to suf-
ficient to show that the issues found by the
trial court in his findings of fact were raised
by the testimony; and we, of course, have no
authority to disturb the trial court’s findings
on issues thus raised by the evidence.

Il The boundaries of a district need not
be surveyed until after its creation. Vernon’s




'Texas Statutes, 1918 Supplement, art. 5107—
16. But they must be stated in the election or-
der and order establishing the district in a
‘manner sufficient to notify landowners that
their lands are included therein, and inform
the county commissioners in what territory
elections to create the district are to be held.
19 Corpus Juris, p. 642; Parker v. Harris
County Drainage Dist. No, 2 (Tex. Civ. App.)
148 S. W. 851; Vernon's Texas Statutes, 1918
Supplement, art. 5107—I10; and other stat-
utes cited in this opinion. The boundaries as
defined in this case plainly did not do-this.

‘While the trial court and Court of Civil Ap-
peals erroneously construed the law, and er-
roneously held the statutes here discussed in-
valid, still, because of the finding of fact stat-
ed above, their judgments must be affirmed,
and it is so ordered.

STATE’ex rel. MERRIMAN et al. v. BALL
et al. (No. 3936.)

Supreme Court of Texas. June 4, 1927.
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Marvin Scurlock, Co. Afty., of Beaumont,
Holland & Holland, of Orange, W. R. Blain
and A. D. Lipscomb, both of Beaumont, and
J. A. McNair, of Houston, for plaintiffs in
error.

Sonfield, Nall & King, of Beaumont, for de-
fendants in error.

CURETON, C. J. This case is hetre by writ
of error from the Court of Civil Appeals for
the Ninth District. It is a quo warranto pro-
ceeding, filed in one of the district courts of
Jefferson county by Marvin Scurlock, county
attorney of that county, upon the relation of
W. R. Merriman and others, against M. T.
Ball and others, constituting the board of
supervisors and tax collector of fresh water
supply district No. 1 of Jefferson county,
charging usurpation, and praying for a judg-
ment of ouster. The case was tried before
the court without a jury; and judgment en-
tered in favor of the relators against the re-
spondents, to the effect that fresh water sup-
ply district No. 1, of which respondents were
officers, wag invalid, and that for this reason
they were guilty of usurpation, etc. Upon
appeal to the Court of Civil Appeals this
judgment was reversed and rendered, and a
judgment entered declaring the district le-
gally organized and valid in all respects. For
a full statement of the case, see the opinion
of the Court of Civil Appeals, 245 S. W, 1012,

Tresh water supply distriet No. 1 of Jeffer-
son county was organized under chapter 48,
Acts of the First and Second Called Sessions
of the Thirty-Sixth Legislature, and may be
found by reference to articles 5107—180 to
5107—266, Vernon’s Complete Texas Statutes
1920. '

Il I disposing of this case we find it only
necessary to consider one question—that is,
the constitutionality of the act under which
the district was organized.

It is unquestioned but that the provisions
of the law as found in the legislative act were
followed in the organization of the district.






