Features

The Revision of the
In the naturol orde of things, property must,
in a generation, pa's through the chute symbolized by our probate courts.
-W S. Sirnkins,
Professorof Law
University of Iexas, 1908

Introduction
The 66th 1egislature has adopted IIB,
329, by Grant, a revision of the Texas
Probate (ode, effective as of Aug 27
1979., xcept for a number of changes in
1971, HB. 329 represents the only coin
prehensive revision of probate law since
the 1955 codification.
In recent years attention has been focused on probate law revision throughout
the country with emphasis on simplification of language and protection of parties,
The latest Texas revision is based upon an
interim study by the House Judiciary
Committee, under the charge to review
the probate laws and to study the advantages and disadvantages of enacting the
Uniform Probate C ode in whole or in
part. The Committee hel publi hearings
in four Texas cities with the probate seo
tion of the State Bar assisting in the for
mulation of recommended legislation,
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During the course of the study, the
Committee found that for the most part,
the Texas Probate Code is superior to the
Uniform Probate Code. Of the Cornmittee's 36 recommendations, only five (ailed
for adoption of Uniform Probate Code
Sections. The Committee concluded that
the Texas Code was sound, but that a
number of proposed changes would make
a good document better.
One example of comparison between
the Uniform Probate Code and the lexas
Probate Code is that the Uniform Code
offiers only two methods of administration: supervised and unsupervised, The
Texas Code, on the other hand, in combination with common law, offers 17 different possibilities, depending on the indi-

vidual needs of the estate Texas pioneered
independent administration years before
other states adopted it.
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Features
with that exercised by the district courts.
Both sets of courts may engage in the following
activities: the probate of wills; the issuance of

disclaimed so as to pass to an alternated beneficiary, with the proceeds deemed to have passed
from the decedent to the alternate beneficiary.

letters testamentary and of administration; the determination of heirship; all claims by or against an

estate: actions to construe wills; and all matters
relating to the settlement, partition and distribution of estates of wards and deceased persons. In
the constitutional county courts and county courts
at law, the following matters must be incident to
an estate; all actions for trial of title to and for the
enforcement of liens on land, and all actions for
the trial of the right of property.

Certified Shorthand Reporters
Certiorari and direct appeal of probate proceedings to the district court have not been available since 1975. A case can be appealed directly to
the court of civil appeals, or a bill of review can be
filed in the district court. Schwartzel and Wilhusen note:
In the past parties often used certiorari to perfect the record for appeal, but now the bill of
review has replaced certiorari, parties anticipating appeal or bill of reviews should either transfer the case to the district court where court
reporters are available or hire a court reporter
to preserve a record of the evidence presented
at the initial county court hearing. Otherwise,
the record to be transmitted on appeal to the
court of civil appeals may be deficient. The
legislature should repair their shortcoming by
legislation requiring the appointment of court
reporters in contested probate matters. 54 Texas
L. Rev. 372,379 (1976).
H.B. 329 amends Article 2327 of the Revised
Civil Statutes by providing a certified shorthand
reporter in any contested probate matter heard in
a county court. In a county in which no certified
shorthand reporter is a resident, a noncertified
reporter or stenographer will be appointed.

Disclaimers
Under Section 2518 of the Internal Revenue
Code, a written disclaimer must be delivered not
later than nine months after the date on which the
transfer of property is made. Until the passage of
H.B. 329, Section 37A(b) of the Probate Code
lacked the nine-month delivery requirement for a
copy of the written memorandum of disclaimer to
the legal representative of the transferor of the
interest. With the amendment, the Section now
conforms fully with federal law.
Section 37A has also been amended to include
insurance as disclaimable property. This conforms
with Treasury Regulation 20.2056(d)-1(a), which
states that insurance passing to one party can be
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Texas Bar Journal

October 1980

Family Relations
H.B. 329 amends sections of the Code dealing
with the relationship between spouses and between parent and child.
Section 3 has been amended by a new Subsection (jj), defining "next of kin" to include an
adopted child or his descendants and the adopted
child's adoptive parent. Section 77, "Order of Persons Qualified to Serve" as holders of letters testamentary of administration, now states that "next
of kin" [under Subsection (e)] includes a person
and his descendants who have adopted, or who
have been adopted by, the deceased.
Section 66 "Posthumous Children," has been
repealed since its intentions are already met by
Section 67, "Afterborn or Afteradopted Children."
Section 42 has been amended to provide for one
class of legitimated children and their fathers. For
the purposes of inheritance and homestead, a child
is legitimate if conceived or born within marriage,
if legitimated by court decree under Chapter 13 of
the Family Code or is acknowledged by his father
under Section 13.22 of the Family Code or in a like
manner in another jurisdiction. The amendment
eliminates inheritance disabilities of some legitimated children, their fathers and their kindred.
Section 42, as it was previously worded, might
have violated the Texas Equal Rights Amendment
and the Equal Protection clause of the U.S. Constitution, as set out in recent U.S. Supreme Court
decisions such as Trimble v. Gordon, 430 U.S. 762
(1977).
Simultaneous Death
H.B. 329 amends simultaneous death procedure
under Section 47. Previously, where title to property depended upon relative times of death and
proving the order of death by direct evidence was
impossible, the property of each decedent passed
as if he were presumed to have survived persons
dying in the same disaster who would have taken
only by reasons of survival. These provisions did
not eliminate fact determinations that were often
gory and painful, sometimes resulting in double
administration. White v. Taylor, 286 S.W.2d 925
(Tex. 1956). The Uniform Probate Code (Sections
2-104 and 2-601) approach to this problem is simpler: an heir or devisee must survive the deceased
for 120 hours in order to succeed to or receive a
decedent's property. H.B. 329 has adopted this
approach.

What Is Checkout Surprise?

What Will It Cost Me?

Some medical policies don't pay all your
hospital expenses. If you think yours does,
you may be surprised with a hefty bill to
pay before you can check out of the
hospital.

You can get this coverage at inexpensive
group rates that are lower than an
individual policy you'd be likely to find
on your own. Your premium will depend
on your age and whether you cover your
spouse and children too.

How Do I Avoid It?
With the Sid Murray Agency's new
$1,000,000 Major Medical plan for Texas
Attorneys, you have full coverage for
eligible hospital costs - up to $10,000 in a
calendar year. You can concentrate on
getting well without worrying about hospital
bills you may have to pay.

Get More Information
Mail the coupon today for an application
and free brochure explaining eligible
hospital costs, exclusions, limitations,
renewability and premiums. To speed up
your request, call our Customer Service
Department COLLECT at
(512) 993-0808 and ask for Pat Moore.
Or contact your nearest MONY agency.

Underwritten by:
The Mutual Life Insurance Company Of New York
1740 Broadway * New York, New York 10019

I

Mail to:
Mail to:

Sid Murray, Administrator
P. 0. Box 6900
Corpus Christi, Texas 78413

YES, send me a brochure and application for the new
Texas attorneys' $1,000,000 Lifetime Benefit Major
Medical plan, so I can avoid "checkout surprise".

Name
Address

Also send brochures and
applications for these other
plans created just for Texas
attorneys:
" Professional Liability
" Term Life/Family
Term Life
E Hospital Expense
[ Disability Income
D Excess Major Medical
l Accidental Death &
Dismemberment
LI Office Overhead
LI Supplecare

City/State/Zip
80069
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Under the amended Section 47, heirs must survive the decedent by 120 hours. Similar changes
are found in Subsection (b) for disposal of community property; in Subsection (c) for devisees or
beneficiaries; in Subsection (d) for joint owners;
and in Subsection (e) for insureds and beneficiaries. Instruments may still provide for disposition
different from the methods layed out in Subsections (a) through (e). Texas has now joined the
dozen or so other states that have adopted this
portion of the Uniform Probate Code.
Improvement of Forms
A number of amendments enhance probate efficiency through the improvement of forms.
Section 49, "Who May Institute Proceedings to
Declare Heirship," requiring an application to be
filed by persons claiming ownership of the estate,
has been rewritten. Prior to H.B. 329 the section
did not guarantee that some heirs might be overlooked. The rewritten section has four new requirements for an application to declare heirship:
the relationship of each heir to the decedent; a
statement that all the decedent's children have
been listed; a statement about each marriage of the
decedent; a statement whether the decedent died
testate and if so, what dispositions have been
made.
Section 82, "Contents of Application for Letters
of Administration," has also been broadened to
require a statement of whether the decedent
owned real or personal property, with a statement
of its probable value; data on each heir of the
decedent; whether the decedent had children and
if so, data on them; whether the decedent had ever
been divorced and if so, data on the former marriage; and a statement that a necessity exists for
administration, with an allegation of facts.
Notice of Citation
The bill improves Section 50, "Notice to Parties
in Proceedings to Determine Heirship." Referring,
as it once did, to parties as "defendants" was inaccurate; it now calls them "distributees." To insure

public notice in all situations, the section now says
that except when there is service by publication,
citation shall also be posted in the county in which
proceedings are commenced and in the county of
the decedent's last residence.
The bill makes three important changes in Section 407, "Citation upon Presentation of Account
for Final Settlement" of estates of decedents and
the persons and estates of wards. First, personal
service of a ward is not required if he is less than
14 years old; if he is 14 or older, he in person or by
attorney may waive service. This revision conforms to Section 130, "Notice and Citation, Estates of Minors and Incompetents." When a ward
has died, the executor need not be served personally if he is the ward's guardian. The third change
in the section rewords Subsection 4 to permit notice of citation by posting if the court so directs
under certain circumstances. Unless the court orders citation by posting, citation shall be by publication.

Contracts Concerning Succession
A new Section 59A, "Contracts Concerning
Succession,"1 is based upon the Uniform Probate
Code Section 2-701. Under the new Texas law, a
contract to make a will or devise or not to revoke

a will or devise, can be established only by provisions of a will stating that a contract does not exist
and setting out the material provisions of the contract. The execution of a joint will or reciprocal
wills does not by itself suffice as evidence of the
existence of a contract.

This new section should reduce litigation.
Small Estates
The bill amends Section 137, "Collection of
Small Estates by Affidavit," by raising the maximum gross value of the decedent's property from
$10,000 to $50,000. The new figure reflects what
by today's standards is a small estate. Distributees
must include, along with their affidavit, a list of
the assets and liabilities of the estate.

Lawyer's Aid Service wants to

KEEP LAWYERS OUT OF AUSTIN
If your practice has special needs in the Capital City, LAWYER'S AID SERVICE can provide you with
an Austin-based law clerk. Let us run your errands at the Capitol, file "late" briefs, retrieve
documents from the various state agencies; whatever it takes to keep you at home minding your
practice.
Let us be your law clerk in Austin.
Call or write:

LAWYER'S AID SERVICE

712A East 26th St., Austin, Texas 78705
(512)474-1395

896

Texas Bar Journal

October 1980

Features
Minors and Other Persons
Ordinarily Requiring Guardianship
The bill amends Section 144 by raising the maximum amounts payable through the court to a
person who would otherwise require a guardianship. Formerly the maximum amounts were as
follows: (1) for resident payees, $5,000; (2) for
nonresidents, $3,000; and (3) for a resident who is
an inmate in a state eleemosynary institution,
$1,000. They are now $10,000 for each category.
In a similar vein, the bill amends Article 1994 of
the Revised Civil Statutes, "Suit and Representation by Next Friend," by striking entirely the maximum amount that the court may place under the
supervision of a payee's next friend.
Article 1994 has a new Section 6, relating to
court-ordered investment of money-judgment
funds awarded to a minor without the necessary
appointment of a guardianship. The court, upon
application by the minor's next friend and/or
guardian, and after a hearing, may direct the
funds to be delivered to a financial institution as a
trustee, under trust provisions provided by the
court. The amendment requires: (1) that the minor
be the beneficiary; (2) that the trustee be authorized to distribute the corpus and income for the
health, education, support, and maintenance of
the beneficiary; (3) that the trust terminate upon
the beneficiary's death or upon his reaching a
stated age, not to exceed 25; (4) that the trustee be
compensated and serve without bond; (5) that the
court may provide for distribution of a stated
percentage of the corpus prior to termination; (6)
that the court may provide for distribution without a guardian; (7) that the court may provide for
payment directly to the beneficiary or his guardian; (8) that the trust is not subject to revocation
by the beneficiary or his guardian; (9) that the
trust may be amended, modified or revoked by
the court; (10) that if it revokes the trust before the
beneficiary reaches 18, the court may make fur-

ther orders concerning corpus and income; and
(11) that if the court revokes the trust after the
beneficiary reaches 18, the corpus and income will
be delivered to him after expenses are paid.
A new Section 339A permits the parent of a
minor who is not a ward to sell real or personal
property of a minor received in an estate, without
being appointed guardian, when the value of the
property does not exceed $10,000. The section
encompasses provisions of the now repealed Subsections (b) through (g) of Section 341. The parent
will apply to the court, supplying a description of
the property, the name of the minor, the name of
the purchaser, and a statement that the sale of the
minor's interest is for cash, to be used for the
benefit of the minor. The court sets a hearing and
upon the hearing issues an order. The court may
order an independent appraisal of the property.
The purchaser shall pay the money belonging to
the minor into the court registry.
Bonds
The bill revises the setting and computation of
bonds, for personal representatives and guardians.
Section 145(p) has been amended, so that an
independent executor, in order to receive a waiver
of bond, must apply to the court for a waiver. The
judge will set the bond at a sum "adequate under
all circumstances," payable to the judge or guaranteed by one authorized corporate surety. These
changes replace former requirements that the
bond be "conditioned as required by law in the
same manner as other personal representatives" since Subsection 4 of Section 194, setting the penalty of bonds, requires that a bond cover the value
of the entire estate. The judge may now set full
bond, partial bond, or no bond at all.
The bill makes an identical change in Section
154A(h), "Bonds for Successor Independent Executors."
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tered, whichever is later. The proceeding may be
brought in the county court if the judge is licensed
to practice law, or in the county court at law, the
statutory probate court or district court. After
having issued its order and received an accounting, the court, upon notice to the independent
executor and a hearing, may order distribution
unless it finds a continued necessity for administration. If all the property of the estate is ordered
distributed and the estate is fully administered, the
court may order the executor to file a final account
and then order closing of the administration and
termination of the executor's powers.
Under another new section, 149C, an independent executor can be removed under certain circumstances, according to a fixed procedure. As
under 149B, the procedure must be initiated by an
interested person in the county court, if the judge
is licensed to practice law, or in the county court
at law, statutory probate court or district court.
The independent executor is cited by personal
service. There are five circumstances under which
a court may remove the independent executor: (1)
he fails to return an inventory and list of claims
within ninety days after qualification, unless the
court has extended the time; (2) he has misapplied
or embezzled or is about to misapply or embezzle
any of the property; (3) he fails to make an accounting required by law; (4) he has been proved
Independent Administration
guilty of gross misconduct or gross mismanagement in the performance of his duties; or (5) he
H.B. 329 introduces a number of changes in
becomes incompetent, or is sentenced to prison or
independent administration.
otherwise legally incapacitated from perbecomes
the
delete
to
amended
been
has
Section 145(a)
duties.
his
forming
requirement that certain estates be under $200,000
shall state the cause for removal and
court
The
in order to qualify for independent administradisposition of the remaining assets
the
order
shall
hearings
tion. During the Judiciary Committee's
of letters issued to the removed
cancellation
and
criticized
witnesses
many
Code,
Probate
the
on
the court may apapplication,
Upon
executor.
the ceiling as arbitrary and outside the spirit of
executor under Secindependent
successor
a
point
independent administration. Also deleted is the
154A.
tion
Sept. 1, 1977, cutoff date, for the same reasons.
The independent executor, if he has defended
The bill introduces two new sections aimed at
in good faith, shall be paid expenses and
himself
protecting the estate and interested parties from a
fees out of the estate, even if he has lost
attorney's
capricious or dishonest independent executor. The
case.
his
conthe
ensure
to
however,
careful,
drafters were
Until passage of H.B. 329, the Probate Code
tinued strength of independent administration.
silent about property in an independent adwas
The new Section 149B provides for court-ordered
that cannot be partitioned or divided
ministration
Section
accounting and distribution. Although
149A already allows court-ordered accounting by under Section 150. In court-supervised administrations, such a contingency is treated in Section
the independent executor upon demand by an in"Partition and Distribution when Property of
381,
terested person, it does not license the court to
Is Incapable of Division." Under the
Estate
an
executor
compel distribution if an independent
refuses to act. Under the new Section, an inter- amended Section 150, the procedure is now availested person may petition the court for accounting able for independent administrations. The court
may order sale of the part of the estate found by
and distribution. This may be done after the end
the court to be incapable of fair and equal partiand
estate
of 12 months after the payment of all
tion and distribution. The court may partition
inheritance taxes, or three years from the date that
the independent administration was created and some of the property and order the sale of the
indivisible portion.
the order appointing the independent executor en-

Section 148, "Requiring Heirs to Give Bond," is
also amended. Formerly, bond was to be set at an
amount equal to the full value of the estate. With
the amendment, bond is to be set for an amount
equal to the creditor's claim or the full value of the
estate, whichever is smaller.
Section 193, "Bond of Guardian of Person," has
been amended by the removal of the $1,000 upper
limit of the bond. The judge is now authorized to
approve the bond at an amount adequate under all
circumstances. As with independent executors, the
bond for guardians of the person may be payable
to the judge or guaranteed by one authorized corporate surety. The new judicial discretion will be
helpful when a guardian is authorized to spend a
sum in excess of the income for the ward's education and maintenance.
Finally, the bill amends Section 194, Subdivision 4, by excluding from bond computation
funds derived from Social Security payments. The
federal government does not require that Social
Security payments to an incompetent or minor be
made through an officially designated guardian.
Direct payment is preferred, unless a clear need is
shown for the appointment of a representative
payee, who need not be the payee's official guardian.- The amendment should save guardians much
time and paperwork.
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NOBODY EVER CHOSE THEIR
MALPRACTICE INSURANCE TOO CAREFULLY.
Having incomplete coverage can
be as dangerous as no coverage at
all. Your policy may be leaving you
more vulnerable than you think.
Examine your policy closely
and you may discover that your
company does not pay all your legal
expenses. And odds are your policy
gives you no say in whether to fight
or settle a claim. Or if you have a
say, there can be a costly penalty for
going to court. And did you know
your company seldom uses lawyers

to process cases? Claims are often
handled only by claims adjusters.
It's a different story at Insurance Corporation of America. ICA
is a company founded by lawyers
for lawyers. So we know the strong
coverage and individual service
attorneys need from their liability
insurance. And since we specialize
in this one field, we can offer a
superior policy for a realistic premium. Premiums based on actual
costs in your state.

So compare policies closely.
Because nobody ever chose their
malpractice insurance too carefully.
Insurance Corporation of America,
ICA Building, 2205 Montrose,
Houston,Tx 77006. 713-526-4863.
Outside Texas Phone 1-800231-2615
N

MA

INSURANCE

CORPORATION
OF AMERICA
MALPRACTICE INSURANCE
IS BETTER TODAY. BECAUSE OF ICA.
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Sections 151 and 152 have been amended to
provide authority for the transfer of property after
independent administration has been officially
closed. (Section 151 deals with the closing of an
independent administration upon affidavit filed
by the independent executor; Section 152 deals
with closing upon application by a distributee.)
Before the passage of H.B. 329, both sections were
silent on the disposal of newly discovered assets.
Witnesses noted that holders of estate property
have been reluctant to allow distribution without
further administration. Under the new law, an
independent executor's closing affidavit (or, under
Section 152, a court order closing the administration) will give holders and agents additional authority to distribute the assets without additional
administration. Distributees may enforce by suit
their right to transfer or payment.
The bill also amends Section 154A on court-appointed successor independent executors. The section previously did not provide for appointment if
the successor named in the will could not or would
not serve, or if the will failed to appoint a successor. Such contingencies have now been taken care
of: the distributees may apply for the appointment
of a qualified person, firm or corporation to serve
as successor independent executor. The amended
Section 154A is also available when an independent executor has been removed under the new
Section 149C.
Nontestamentary Transfers
The bill adds Chapter XI to the Texas Probate
Code, "Nontestamentary Transfers." It is merely a
codification of existing Texas case law, organized
according to the format of Article 6 of the Uniform Probate Code.
The chapter is divided into two parts: (1) Multiple-Party Accounts and (2) Provisions Relating to
Effect of Death. The first part, Sections 436
through 449 of the Probate Code, sets out laws of
ownership, survivorship, written notice to financial institution, rights of creditors, protection of
financial institution, payment on signature of one
party, payment of joint account after death or
disability, payment of P.O.D. (payable on death)
accounts, trust accounts (Totten trusts), discharge
from claims and set-off to financial institution.
The second part consists of Section 450, "Provision for Payment or Transfer at Death."
Although modeled after the Uniform Probate
Code, the chapter has been written to comply with
Texas community property law. This point is especially crucial in Section 437, "Ownership as Between Parties and Others": "A multiple-party account created with community property funds is
subject to Article XVI, Section 15, of the Texas
Constitution, and will not in any way alter com900
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munity property rights." A person using this section as a legal guide for a nontestamentary transfer should, of course, be aware of Texas
community property case law.
The nontestamentary transfer chapter mentions
three types of accounts:
(1) Joint account. This is payable on request to
one or more of two or more parties whether or not
there is a right of survivorship.
(2) P.O.D. account. This is payable on request
to one person during lifetime and on his death to
one or more P.O.D. payees, or to one or more
persons during their lifetimes and on the death of
all of them to one or more P.O.D. payees.
(3) Trust account. This is in the name of one or
more parties as trustee for one or more beneficiaries where the relationship is established by the
form of the account and the deposit agreement
with the financial institution, and there is no subject of the trust other than the sums on deposit in
the account. Payment to the beneficiary need not
be mentioned in the deposit agreement. Witnesses
from law schools and financial institutions
pointed out that a trust account, or "Totten trust,"
is permissible in Texas under the ruling in Westerfeld v. Huckaby, 474 S.W.2d 189 (Tex. 1971). Trust
accounts using community property would, of
course, be subject to the provisions of Article XVI,
Section 15 of the Texas Constitution. A caveat: the
term "trust account" does not refer to a "trust" in
the ordinary sense of the word as set up by a
testamentary trust, a trust agreement with significance apart from the account, or one arising from
fiduciary relationship; it is used in the chapter
only for the limited purpose as defined in Subsection 14 of Section 436 of the definitions.

Conclusion
These are the major changes in the Probate
Code made by H.B. 329. The result of months of
research by the House Judiciary Committee members and staff, the new legislation should be of
service to millions of citizens affected by the Probate Code.'
1. The term succession frequently appears in Louisiana law, but a computer search by the Legislative Council reveals that the term is found in
only one other section of the Texas Probate
Code, Section 377(c).
2. See Section 205(j) of the Social Security Act; I
Social Security Reporter, paragraph 12,625;
and Social Security Handbook 73-10135, 1974,
Section 1602.
3. The House Judiciary Committee members and
staff wish to thank Mrs. Nancy Sutton, of the
Texas Legislative Council, for her assistance in
drafting the revision of the Probate Code.

